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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL DEPOSIT INSURANCE
CORPORATION

5 CFR Part 3201

RIN 3064-AA08, 3209-AA15
Supplemental Standards of Ethical

Conduct For Employees of the Federal
Deposit Insurance Corporation

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule; amendment.

SUMMARY: The FDIC, with the
concurrence of the Office of
Government Ethics (OGE), is amending
the Supplemental Standards of Ethical
Conduct for Employees of the Federal
Deposit Insurance Corporation to allow
certain employees in the FDIC’s
Division of Supervision (DOS) and
Division of Compliance and Consumer
Affairs (DCA) to obtain credit cards from
State chartered nonmember banks that
are headquartered outside the
geographical jurisdiction of the field
office to which the employee is
assigned. The FDIC is also making
minor changes in its Supplemental
Standards to conform them to previous
organizational changes.

EFFECTIVE DATE: January 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Richard M. Handy, Assistant Executive
Secretary (Ethics), Office of the
Executive Secretary of the Federal
Deposit Insurance Corporation, 550 17th
Street, N.W., Washington, D.C. 20429;
telephone (202) 898-7271.

SUPPLEMENTARY INFORMATION:
|. Background

The FDIC is the primary regulator for
State chartered banks that are not
members of the Federal Reserve System.
FDIC bank examinations are generally
conducted by examiners assigned to the
FDIC’s DOS or DCA. Both divisions
maintain numerous field offices that

report to one of eight regional offices.
The responsibility for examining any
particular State nonmember bank
belongs to the field office whose
geographical jurisdiction includes that
bank’s headquarters. Bank examination
reports and recommendations are sent
from the field office to its regional office
for approval.

In order to minimize potential
conflicts of interest between examiners
and the banks they examine, the FDIC’s
ethics regulations have traditionally
prohibited examiners from obtaining
credit from State nonmember banks.
Since 1988, the FDIC’s employee ethics
regulation has made an exception to the
general prohibition to allow examiners
in the field offices and regional offices
to accept credit in the form of credit
cards from State nonmember banks
headquartered outside the FDIC region
to which they are assigned, subject to
certain conditions. Also since 1988, an
exception for headquarters employees
subject to the general credit restriction
has allowed them to obtain credit cards
from any State nonmember bank. Any
employee who avails him or herself of
the credit card exception was required
to disqualify him or herself from taking
any official action affecting the State
nonmember bank that issued the credit
card. The disqualification requirement
prevents employees from taking actions
that would constitute a conflict of
interest for the employee, thus avoiding
violations of the Federal conflict of
interest statute (18 U.S.C. 208) or
subpart D of the Office of Government
Ethics’ Standards of Ethical Conduct for
Executive Branch Employees that apply
to FDIC employees, 5 CFR part 2635.
See also OGE'’s recent final 18 U.S.C.
208 regulation, 61 FR 6830—66851 (part
111) (December 18, 1996). The general
State nonmember bank credit
prohibition and its exception are
consistent with, but not the same as, 18
U.S.C. 213 which prohibits examiners
from accepting credit from any
institution that they have previously
examined.

The FDIC’s employee ethics
regulation (5 CFR part 3201) was
comprehensively revised in 1995 to
supplement OGE’s executive branch-
wide employee ethics regulation. See 60
FR 20171-20178 (April 25, 1995), as
amended at 61 FR 35915-35916 (July 9,
1996). The FDIC’s present general credit
restriction applies to designated DOS

and DCA employees, most but not all of
whom are bank examiners. See
§3201.102(c)(1). The credit card
exception for headquarters employees
which allows them to acquire credit
cards from any State nonmember bank,
subject to the disqualification
requirement, is at § 3201.102(c)(1)(i).
The credit card exception for employees
assigned to DOS and DCA regional and
field offices that allows them to acquire
credit cards from State nonmember
banks headquartered outside their
region of assignment, subject to the
disqualification requirement, is at
§3201.102(c)(2)(ii).

Thus, at present, employees of all
field offices within a region are
prohibited from getting any credit,
including a credit card, from any State
nonmember bank headquartered in their
region, even from banks that are
examined by a different field office than
the one to which they are assigned. The
narrowness of the credit card exception
has allowed management the maximum
flexibility to assign employees within
their region as staffing needs require.
This is because, in most cases, the
combination of the broad credit
restriction and the narrow exception to
it has meant that most examiners
assigned to a region have no credit from
any State nonmember bank located
within that region. Absent
disqualifications that result from an
extension of credit, the employees can
be assigned to work on any bank within
the region as well as their field office as
the need arises.

However, the current
§3201.102(c)(2)(ii) prohibition and
narrow exception has kept DOS and
DCA employees from obtaining credit
that many citizens consider important
in conducting their personal business.
For example, in certain cases,
department stores have transferred their
customer credit accounts to State
nonmember banks from which
examiners in the region of the bank’s
headquarters are prohibited from
accepting credit cards. In other cases,
nationally chartered banks from whom
DOS and DCA employees can generally
obtain credit issue their credit cards
through State chartered nonmember
banks. In such cases, DOS and DCA
employees covered by
§3201.102(c)(1)(ii) are prohibited from
accepting credit available to others.
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In order to alleviate somewhat the
difficulty in obtaining credit card credit
by employees covered by
§3201.102(c)(1)(ii), the FDIC has
determined to modify the exception to
the prohibition in a way that still
maintains protection against potential
conflicts of interest. Specifically, the
FDIC has determined to expand the
§3201.102(c)(1)(ii) exception to allow
employees assigned to a field office to
obtain credit cards from State
nonmember banks that are
headquartered outside their field office’s
geographical examination
responsibility. Thus, for example, an
employee assigned to one of the 17 field
offices within the Atlanta Regional
Office will be able to obtain credit card
credit from State nonmember banks
headquartered in the other 16 field
offices within the region that were
previously not allowed. Potential
conflicts of interest will still be avoided
by continuing the requirement that any
employee who obtains credit card credit
pursuant to the newly expanded
exception shall disqualify him or herself
from taking any official action regarding
the issuer of that credit.

The broadened exception to the
§3201.102(c)(1) prohibition may reduce
FDIC management’s flexibility, in
certain cases, to reassign employees to
different offices. However, management
has determined that the increased
availability of credit to its employees is
worth the increased effort required.
Similarly, employees who obtain
previously prohibited credit as a result
of this change must recognize that their
ability to accept assignments will be
narrowed to the extent that they use this
expanded exception to the rule.

The change in the exception would
not affect DOS or DCA employees
assigned to the Washington office who
would continue to be allowed by
§3201.102(c)(1)(i) to obtain credit
through the use of a credit card from
any State nonmember bank. Nor will the
change affect DOS or DCA employees
whose official assignment is to a
regional office. Since those employees
can take action affecting any State
nonmember bank within their region,
they will still be permitted to obtain
credit cards only from State nonmember
banks headquartered outside their
region of assignment.

The FDIC is also making a couple of
other minor changes in §3201.102 to
reflect organizational changes that have
occurred since the regulation was
finalized. First, § 3201.102(c)(2), which
identifies the employees to whom the
credit restriction of §102(c)(1) applies,
is amended to delete two references to
the positions of Executive Director for

Supervision, Resolutions, and
Compliance and Regional Manager
which no longer exist. Second, the FDIC
is amending § 3201.102(d) which
prohibits employees of certain FDIC
divisions who have certain listed
official duties from accepting credit
from an FDIC-insured depository
institution for two years after their last
participation in an official matter
affecting that institution. The
amendment adds to the list of divisions
covered by §3201.102(d) the Division of
Insurance which was created after the
FDIC’s supplemental employee ethics
regulation was made final and
substitutes the new Division of
Resolutions and Receiverships for the
former Division of Depositor and Asset
Services and the Division of
Resolutions.

11. Matters of Regulatory Procedure

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(a)(2), (b) and
(d), the Board of Directors has found
that good cause exists for waiving the
regular notice of proposed rulemaking
and 30-day delayed effective date as to
this final rule amendment. This action
is being taken because it is in the public
interest that this rule, which concerns
matters of agency organization, practice
and procedure and which relieves
certain restrictions placed on FDIC
employees, become effective on the date
of publication.

Regulatory Flexibility Act

The Board of Directors has concluded
that the amendment to the rule will not
impose a significant economic hardship
on small institutions. Therefore, the
Board of Directors hereby certifies
pursuant to 8 605 of the Regulatory
Flexibility Act (5 U.S.C. 605) that the
amended regulation will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Paperwork Reduction Act

The Board of Directors has
determined that the amended regulation
does not contain any information
collection requirements that require the
approval of the Office of Management
and Budget pursuant to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

List of Subjects in 5 CFR Part 3201

Administrative practice and
procedure, Conflict of interests,
Government employees, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Federal Deposit Insurance
Corporation, with the concurrence of

the Office of Government Ethics, is
amending 5 CFR part 3201 as follows:

PART 3201—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE FEDERAL
DEPOSIT INSURANCE CORPORATION

1. The authority citation for part 3201
continues to read as follows:

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 12
U.S.C. 1819(a), 1822; 26 U.S.C. 1043; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.403, 2635.502, and 2635.803.

2. Section 3201.102 is amended as set
forth below:

A. Removing the word “‘and” at the
end of paragraph (c)(1)(i);

B. Revising paragraph (c)(1)(ii);

C. Adding a new paragraph (c)(1)(iii);

D. Removing the words “the
Executive Director for Supervision,
Resolutions, and Compliance,” in both
places in which they appear and the
words “Regional Manager,”” where it
appears in paragraph (c)(2); and

E. Amending paragraph (c)(3) by
removing the phrase “(c)(1)(i) or
(c)(1)(ii)” and adding in its place the
phrase “(c)(1)(), (c)(1)(ii), or (c)(1)(iii);”
and

F. Amending paragraph (d)(2) by
removing the words “Division of
Depositor and Asset Services, Division
of Resolutions” and adding in their
place “‘Division of Resolutions and
Receiverships,” and adding “Division of
Insurance,” before the words “‘Legal
Division.” The revised paragraph
(c)(1)(ii) and the added paragraph
(c)(2)(iii) read as follows:

§3201.102 Extensions of credit from FDIC-
insured depository institutions.
* * * * *

* * *

Ei)) * * *

(ii) For an employee assigned to a
regional office, credit extended by an
FDIC-insured State nonmember bank
headquartered outside the employee’s
region of official assignment through the
use of a credit card on the same terms
and conditions as are offered to the
general public; and

(iii) For an employee assigned to a
field office, credit extended by an FDIC-
insured State nonmember bank
headquartered outside the employee’s
field office of official assignment
through the use of a credit card on the
same terms and conditions as are
offered to the general public.

* * * * *

Dated at Washington, D.C. this 11th day of

December 1996.
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By Order of the Board of Directors.
Federal Deposit Insurance Corporation.
Jerry L. Langley,

Executive Secretary.

Concurred in this 17th day of January
1997.

Stephen D. Potts,

Director, Office of Government Ethics.

[FR Doc. 97-1867 Filed 1-24-97; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 207, 220, 221, and 224
[Regulations G, T, U and X]

Securities Credit Transactions; List of
Marginable OTC Stocks; List of
Foreign Margin Stocks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; determination of
applicability of regulations.

SUMMARY: The List of Marginable OTC
Stocks (OTC List) is composed of stocks
traded over-the-counter (OTC) in the
United States that have been determined
by the Board of Governors of the Federal
Reserve System to be subject to the
margin requirements under certain
Federal Reserve regulations. The List of
Foreign Margin Stocks (Foreign List) is
composed of foreign equity securities
that have met the Board’s eligibility
criteria under Regulation T. The OTC
List and the Foreign List are published
four times a year by the Board. This
document sets forth additions to and
deletions from the previous OTC List
and the previous Foreign List.
EFFECTIVE DATE: February 10, 1997.

FOR FURTHER INFORMATION CONTACT:
Peggy Wolffrum, Securities Regulation
Analyst, Division of Banking
Supervision and Regulation, (202) 452—
2781, Board of Governors of the Federal
Reserve System, Washington, D.C.
20551. For the hearing impaired only,
contact Dorothea Thompson,
Telecommunications Device for the Deaf
(TDD) at (202) 452—3544.
SUPPLEMENTARY INFORMATION: Listed
below are the deletions from and
additions to the Board’s OTC List,
which was last published on October
28, 1996 (61 FR 55555), and became
effective November 12, 1996. A copy of
the complete OTC List is available from
the Federal Reserve Banks.

The OTC List includes those stocks
traded over-the-counter in the United
States that meet the criteria in
Regulations G, T and U (12 CFR Parts
207, 220 and 221, respectively). This
determination also affects the

applicability of Regulation X (12 CFR
Part 224). These stocks have the degree
of national investor interest, the depth
and breadth of market, and the
availability of information respecting
the stock and its issuer to warrant
regulation in the same fashion as
exchange-traded securities. The OTC
List also includes any OTC stock
designated for trading in the national
market system (NMS security) under
rules approved by the Securities and
Exchange Commission (SEC).
Additional OTC stocks may be
designated as NMS securities in the
interim between the Board’s quarterly
publications. They will become
automatically marginable upon the
effective date of their NMS designation.
The names of these stocks are available
at the SEC and at the National
Association of Securities Dealers, Inc.
and will be incorporated into the
Board’s next quarterly publication of the
OTC List.

Also listed below are the deletions
from and additions to the Foreign List
which was last published on October
28, 1996 (61 FR 55555) and became
effective November 12, 1996. A copy of
the complete Foreign List is available
from the Federal Reserve banks.

Public Comment and Deferred Effective
Date

The requirements of 5 U.S.C. 553 with
respect to notice and public
participation were not followed in
connection with the issuance of this
amendment due to the objective
character of the criteria for inclusion
and continued inclusion on the Lists
specified in 12 CFR 207.6(a) and (b),
220.17(a), (b), (c) and (d), and 221.7(a)
and (b). No additional useful
information would be gained by public
participation. The full requirements of 5
U.S.C. 553 with respect to deferred
effective date have not been followed in
connection with the issuance of this
amendment because the Board finds
that it is in the public interest to
facilitate investment and credit
decisions based in whole or in part
upon the composition of these Lists as
soon as possible. The Board has
responded to a request by the public
and allowed approximately a two-week
delay before the Lists are effective.

List of Subjects
12 CFR Part 207

Banks, Banking, Credit, Margin,
Margin requirements, National Market
System (NMS Security), Reporting and
recordkeeping requirements, Securities.

12 CFR Part 220

Banks, Banking, Brokers, Credit,
Margin, Margin requirements,
Investments, National Market System
(NMS Security), Reporting and
recordkeeping requirements, Securities.

12 CFR Part 221

Banks, Banking, Credit, Margin,
Margin requirements, National Market
System (NMS Security), Reporting and
recordkeeping requirements, Securities.

12 CFR Part 224

Banks, Banking, Borrowers, Credit,
Margin, Margin requirements, Reporting
and recordkeeping requirements,
Securities.

Accordingly, pursuant to the
authority of sections 7 and 23 of the
Securities Exchange Act of 1934, as
amended (15 U.S.C. 78g and 78w), and
in accordance with 12 CFR 207.2(k) and
207.6 (Regulation G), 12 CFR 220.2 and
220.17 (Regulation T), and 12 CFR
221.2(j) and 221.7 (Regulation U), there
is set forth below a listing of deletions
from and additions to the OTC List and
the Foreign List.

Deletions From the List Of Marginable
OTC Stocks

Stocks Removed for Failing Continued
Listing Requirements

50—-OFF STORES, INC.
$.01 par common
ASTROSYSTEMS, INC.
$.10 par common
BRADLEY PHARMACEUTICALS, INC.
Class A, warrants (expire 11-12-96)
Class B, warrants (expire 11-12—-96)
Class D, warrants (expire 12—09-96)
CAM-NET COMMUNICATIONS
NETWORK, INC.
No par common
CREATIVE TECHNOLOGIES CORP.
$.03 par common
CRYOMEDICAL SCIENCES, INC.
$.001 par common
D & N FINANCIAL CORPORATION
Warrants (expire 12—31-96)
EDMARK CORPORATION
No par common
EMBREX, INC.
Warrants (expire 11-07-96)
ENCON SYSTEMS, INC.
$.01 par common
EUROMED, INC.
$.01 par common
EVERGREEN MEDIA CORPORATION
6% convertible exchangeable
preferred
FIRST COMMERCE CORPORATION
$25.00 par cumulative preferred
GENSIA, INC.
Warrants (expire 12—31-96)
Rights (expire 12—-31-96)
GENZYME CORPORATION
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Series N, warrants (expire 12—-31-96)
GRANT GEOPHYSICAL INC.
$.002 par common
$.01 par convertible exchangeable
preferred
HEALTHCARE IMAGING SERVICES,
INC.
Class B, redeemable warrants (expire
11-12-96)
HYCOR BIOMEDICAL, INC.
Warrants (expire 08—07-98)
ITALIAN OVEN, INC., THE
$.01 par common
JG INDUSTRIES, INC.
No par common
KRUG INTERNATIONAL CORP.
Warrants (expire 01-27-98)
L. L. KNICKERBOCKER COMPANY
Warrants (expire 01-24-97)
LAM RESEARCH CORPORATION
6% convertible subordinated
debentures due 2003
MEMOREX TELEX N.V.
American Depositary Receipts
MULTI-MARKET RADIO, INC.
Class A, warrants (expire 03-23-99)
NASTECH PHARMACEUTICAL
COMPANY INC.
Warrants (expire 12—07-96)
NATIONAL CAPITAL MANAGEMENT
CORPORATION
$.01 par common
NEOPROBE CORPORATION
Class E, warrants (expire 11-12-96)
NEOSTAR RETAIL GROUP, INC.
$.01 par common
NEOZYME Il CORPORATION
Units (expire 12—31-96)
NOVATEK INTERNATIONAL, INC.
No par common
OLYMPIC FINANCIAL LTD. (MN)
8% cumulative convertible
exchangeable preferred
ONBANCORP, INC. (NY)
6.75% Series B, cumulative preferred
PDK LABS, INC.
Class C, warrants (expire 04-14-97)
PROSPECT GROUP, INC., THE
$.50 par common
SANCHEZ COMPUTER ASSOCIATES,
INC.
Rights (expire 12—18-96)
SMITH TECHNOLOGY CORPORATION
$.01 par common
SPRECKELS INDUSTRIES, INC.
Class A, $.01 par common
STAT HEALTHCARE, INC.
Warrants (expire 04—21-98)
TEE-COMM ELECTRONICS, INC.
Purchase warrants (expire 11-22-96)
TRANS WORLD GAMING
CORPORATION
$.001 par common Warrants (expire
12-15-99)
WASHINGTON MUTUAL INC.
Series D, $1.00 par convertible
perpetual preferred
WHARF RESOURCES, LTD.
No par common

Stocks Removed for Listing on a
National Securities Exchange or Being
Involved in an Acquisition

A+ NETWORK, INC.
$.01 par common
ACCUSTAFF INCORPORATED
$.01 par common
ADDINGTON RESOURCES, INC.
No par common
AEQUITRON MEDICAL, INC.
$.01 par common
AG SERVICES OF AMERICA, INC.
No par common
AMERICAN TRAVELLERS
CORPORATION
$.01 par common
AMTROL INC.
$.01 par common
ARMOR ALL PRODUCTS
CORPORATION
$.01 par common
BETTIS CORPORATION
$.01 par common
BIG B, INC.
$.01 par common
BIO-DENTAL TECHNOLOGIES
CORPORATION
$.01 par common
BOATMEN’S BANCSHARES, INC.
(Missouri)
$1.00 par common
Depositary Shares
BOSTON TECHNOLOGY, INC.
$.001 par common
BUTLER MANUFACTURING
COMPANY
No par common
BWAY CORPORATION
$.01 par common
CAREMATRIX CORPORATION
$.01 par common
CASCADE CORPORATION
$.50 par common
CENTER FINANCIAL CORPORATION
$1.00 par common
CENTRAL JERSEY FINANCIAL
CORPORATION
$1.00 par common
CHARTER POWER SYSTEMS,
INCORPORATED
$.01 par common
CITIZENS BANCORP (Maryland)
$2.50 par common
COLONIAL DATA TECHNOLOGIES
CORPORATION
$.01 par common
COMSTOCK RESOURCES, INC.
$.50 par common
CONSOLIDATED PRODUCTS, INC.
No par common
CONTINENTAL WASTE INDUSTRIES,
INC.
$.001 par common
CULP, INC.
$.05 par common
CUPERTINO NATIONAL BANCORP
(California)
No par common

DATALOGIX INTERNATIONAL, INC.
$.01 par common
DAVCO RESTAURANTS, INC.
$.001 par common
DELPHI FINANCIAL GROUP, INC.
Class A, $.01 par common
DEPOSIT GUARANTY CORP.
No par common
ELECTROSTAR, INC.
$.01 par common
FALCON DRILLING COMPANY, INC.
$.01 par common
FAMILY BANCORP (Massachusetts)
$.10 par common
FARMERS & MECHANICS BANK
(Connecticut)
$.01 par common
GENETICS INSTITUTE, INC.
Depositary Shares
GMIS INC.
$.01 par common
GREENSTONE INDUSTRIES, INC.
$.001 par common
Warrants (expire 07—20-99)
HOME FEDERAL CORPORATION
(Maryland)
$1.00 par common
HOME FINANCIAL CORPORATION
$.10 par common
IMPERIAL BANCORP (California)
No par common
IOMEGA CORPORATION
$.0333 par common
IPSCO INC.
No par common
JEFFERSON BANCORP, INC. (Florida)
$1.00 par common
JP FOODSERVICE, INC.
$.01 par common
KASH N KARRY FOOD STORES, INC.
$.01 par common
KRUG INTERNATIONAL CORP.
No par common
LEARNING COMPANY, INC., THE
$.01 par common
LXE, INC.
$.01 par common
MAGNA GROUP, INC.
$2.00 par common
MAIL-WELL, INC.
$.01 par common
META-SOFTWARE, INC.
No par common
METROPOLITAN BANCORP
(Washington)
$1.00 par common
MFS COMMUNICATIONS COMPANY,
INC.
$.01 par common
Depositary Shares
MOUNTAIN PARKS FINANCIAL
CORPORATION
$.001 par common
MULTI-MARKET RADIO, INC.
Class A, $.01 par common
NEOPHARM, INC.
$.000429 par common
NORTH SIDE SAVINGS BANK (New
York)
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$1.00 par common
OM GROUP INC.
$.01 par common
OPAL, INC.
$.01 par common
OPEN ENVIRONMENT CORPORATION
$.01 par common
PACIFIC REHABILITATION & SPORTS
MEDICINE INC.
$.01 par common
PARTNERRE LTD.
$1.00 par common
PAYCO AMERICAN CORPORATION
$.10 par common
PENRIL DATACOMM NETWORKS,
INC.
$.01 par common
PEOPLES TELEPHONE COMPANY,
INC.
$.01 par common
PET FOOD WAREHOUSE, INC.
$.01 par common
PHYSICIANS INSURANCE COMPANY
OF OHIO
Class A, $1.00 par common
PXRE CORPORATION
$.01 par common
READICARE, INC.
$.01 par common
REDMAN INDUSTRIES INC.
$.01 par common
RICHFOOD HOLDINGS, INC.
No par common
ROCK-TENN COMPANY
Class A, $.01 par common
ROPER INDUSTRIES, INC.
$.01 par common
SAVOY PICTURES ENTERTAINMENT,
INC.
$.01 par common
SEACOR HOLDINGS, INC.
$.01 par common
SITEL CORPORATION
$.001 par common
SKYLINE CHILI, INC.
No par common
SOFTWARE PUBLISHING
CORPORATION
No par common
ST. JUDE MEDICAL, INC.
$.10 par common
STAT HEALTHCARE, INC.
$.01 par common

STERLING HEALTHCARE GROUP, INC.

$.0001 par common
SUDBURY, INC.
$.01 par common
SUNCOAST SAVINGS & LOAN
ASSOCIATION (Florida)
$1.10 par common
Series A, $5.00 par non-cumulative
convertible preferred
SUNRISE BANCORP (California)
No par common
SUPERCUTS, INC.
$.01 par common
TELEBIT CORPORATION
No par common
TODAY’S BANCORP, INC.

$5.00 par common
TRANSNATIONAL RE CORPORATION
Class A, $.01 par common
TRANSPORT HOLDINGS, INC.
Class A, $.01 par common
UNION SWITCH & SIGNAL INC.
$.01 par common
US FACILITIES CORPORATION
$.01 par common
US ORDER, INC.
$.001 par common
UTAH MEDICAL PRODUCTS, INC.
$.01 par common
WALDEN BANCORP, INC.
$1.00 par common
WESTPORT BANCORP, INC.
(Connecticut)
$.01 par common
WILLAMETTE INDUSTRIES, INC.
$.50 par common
WORKINGMENS CAPITAL HOLDINGS,
INC.
No par common
ZYCON CORPORATION
$.001 par common

Additions to the List of Marginable OTC
Stocks

3D LABS INC. LIMITED
$.01 par common
3DX TECHNOLOGIES, INC.
$.01 par common
ACCELR8 TECHNOLOGY
CORPORATION
No par common
ACCENT COLOR SCIENCES, INC.
No par common
ACCESS BEYOND, INC.
$.01 par common
ACTRADE INTERNATIONAL, LTD.
$.001 par common
ADVANCED AERODYNAMICS &
STRUCTURES, INC.
$.0001 par common
Class A, warrants (expire 12-03-2001)
Class B, warrants (expire 12-03-2001)
ADVANCED RADIO TELECOM
CORPORATION
$.001 par common
AFTERMARKET TECHNOLOGY
CORPORATION
$.01 par common
ALL-COMM MEDIA CORPORATION
$.01 par common
ALLEGRO NEW MEDIA, INC.
$.001 par common
ALLIN COMMUNICATIONS
CORPORATION
$.01 par common
ALYN CORPORATION
$.001 par common
AMERICAN MATERIALS &
TECHNOLOGIES CORPORATION
$.01 par common
AMERICAN MEDSERVE
CORPORATION
$.01 par common
AMSCAN HOLDINGS, INC.
$.10 par common

ANDEAN DEVELOPMENT
CORPORATION
Warrants (expire 11-12-2001)
ANSALDO SIGNAL, NV
Common shares (par NLS .01)
APPLIED CELLULAR TECHNOLOGY,
INC.
$.001 par common
APPLIED IMAGING CORPORATION
$.001 par common
AQUILA BIOPHARMACEUTICALS,
INC.
$.05 par common
ARAMEX INTERNATIONAL LIMITED
$.01 par common
ARNOLD PALMER GOLF COMPANY
$.50 par common
ASHTON TECHNOLOGY GROUP, INC.
$.01 par common
AURUM SOFTWARE, INC.
$.001 par common
AUTOBAOND ACCEPTANCE
CORPORATION
No par common
AVIRON
$.001 par common
AWARD SOFTWARE
INTERNATIONAL, INC.
No par common
AXSYS TECHNOLOGIES, INC.
$.01 par common
B.O.S. BETTER ONLINE SOLUTIONS
LTD.
Common stock (NIS 1.00)
BANKUNITED FINANCIAL
CORPORATION (Florida)
Series 1996, 8% par noncumulative
convertible preferred
BARRINGER TECHNOLOGIES, INC.
$.01 par common
Warrants (expire 11-12-99)
BIACORE INTERNATIONAL AB
American Depositary Receipts
BIG FOOT FINANCIAL CORPORATION
$.01 par common
BITSTREAM, INC.
$.01 par common
BONE CARE INTERNATIONAL, INC.
No par common
BOSTON BIOMEDICA, INC.
$.01 par common
BOWLIN OUTDOOR ADVERTISING &
TRAVEL CENTER, INC.
$.001 par common
BRAKE HEADQUARTERS U.S.A.
$.001 par common
CAL-MAINE FOODS, INC.
$.01 par common
CALIFORNIA FEDERAL BANK, FSB
Secondary Contingent Litigation
Recovery Participation Interests
CALYPTE BIOMEDICAL
CORPORATION
$.001 par common
CANDLEWOOD HOTEL COMPANY,
INC.
$.01 par common
CAROLINA FINCORP, INC.
No par common
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CB COMMERCIAL REAL ESTATE
SERVICES GROUP, INC.
$.01 par common
CD RADIO, INC.
$.001 par common
CNS BANCORP, INC. (Missouri)
$10.00 par common
COLT TELECOM GROUP PLC
American Depositary Receipts
COMPOSITECH LTD.
$.01 par common
COMPSCRIPT, INC.
$.0008 par common
CONSOLIDATED FREIGHTWAYS
CORPORATION
$.01 par common
CREDIT MANAGMENT SOLUTIONS,
INC.
$.01 par common
CUBIST PHARMACEUTICALS, INC.
$.001 par common
CV THERAPEUTICS, INC.
$.001 par common
CYBERMEDIA, INC.
$.01 par common
DANNINGR MEDICAL TECHNOLOGY,
INC.
$.01 par common
DATA TRANSLATION, INC.
$.01 par common
DELGRATIA MINING CORPORATION
No par common
DELIA*S INC.
$.01 par common
DELPHOS CITIZENS BANCORP, INC.
$.01 par common
DONNELLEY ENTERPRISE
SOLUTIONS, INCORPORATED
$.01 par common
DR. SOLOMON’S GROUP, PLC
American Depository Receipts
DYNAMIC MATERIALS
CORPORATION
$.05 par common
EASTWIND GROUP, INC.
$.10 par common
ECSOFT GROUP PLC
American Depository Receipts
EDUCATION MANAGEMENT
CORPORATION
$.01 par common
EDUCATIONAL MEDICAL, INC.
$.01 par common
EIDOS PLC
American Depository Receipts
ELBIT MEDICAL IMAGING LTD.
Ordinary shares (1.0 NIS)
ELBIT SYSTEMS, LTD.
Ordinary shares (1.0 NIS)
ELTRAX SYSTEMS, INC.
$.01 par common
EMERGENT GROUP, INC.
$.05 par common
ENAMELON, INC.
$.001 par common
EPITOPE, INCORPORATED
No par common
EPL TECHNOLOGIES, INC.
$.001 par common

EROX CORPORATION
No par common
EXACTECH, INC.
$.01 par common
FACTORY CARD OUTLET
CORPORATION
No par common
FEDERAL AGRICULTURAL
MORTGAGE CORPORATION
Class C, non-voting, $1.00 par
common
FINANCIAL SERVICES ACQUISITION
CORPORATION
$.001 par common
Series A, warrants (expire 11-30—
2001)
Series B, warrants (expire 11-30—
2001)
FIREARMS TRAINING SYSTEMS, INC.
No par common
FIRST COASTAL CORPORATION
$1.00 par common
FIRST LANCASTER BANCSHARES,
INC. (Kentucky)
$.01 par common
FIRST LEESPORT BANCORP, INC.
(Pennsylvania)
$5.00 par common
FIRST MARINER BANCORP (Maryland)
$.05 par common
FIRST REGIONAL BANCORP
(California)
No par common
FIRST VIRTUAL HOLDINGS
INCORPORATED
$.001 par common
FLETCHER’S FINE FOODS LIMITED
No par common
FLORIDA PANTHERS HOLDINGS, INC.
Class A, $.01 par common
FORELAND CORPORATION
$.001 par common
FORRESTER RESEARCH, INC.
$.01 par common
GEOTEL COMMUNICATIONS
CORPORATION
$.01 par common
GOLD BANC CORPORATION, INC.
$1.00 par common
GOLETA NATIONAL BANK (California)
$2.50 par common
GRANITE FINANCIAL, INC.
$.001 par common
HEALTHDYNE INFORMATION
ENTERPRISES, INC.
$.01 par common
HEATLCARE FINANCIAL PARTNERS,
INC.
$.01 par common
HIGHWAY HOLDINGS LIMITED
$.01 par common
Warrants (expire 01-01-2001)
HOME FINANCIAL BANCORP
(Indiana)
No par common
HOMEGATE HOSPITALITY, INC.
$.01 par common
IA CORPORATION I
$.01 par common

INDEPENDENT BANK CORPORATION
No par cumulative trust preferred
securities
INDIVIDUAL INVESTOR GROUP, INC.
$.01 par common
INDUSTRIAL HOLDINGS, INC.
Class C, warrants (expire 01-14-99)
INFINITY FINANCIAL TECHNOLOGY,
INC.
No par common
INFORMATION MANAGEMENT
RESOURCES, INC.
$.10 par common
INLAND RESOURCES, INC.
$.001 par common
INSCI CORPORATION
$.01 par common
INSTRUMENTATION LABORATORY
SPA
American Depositary Receipts
INTEGRATED MEDICAL RESOURCES,
INC.
$.001 par common
INTELIDATA TECHNOLOGIES
CORPORATION
$.001 par common
INTERACTIVE FLIGHT
TECHNOLOGIES, INC.
$.01 par common
INTERNATIONAL SPEEDWAY
CORPORATION
Class A, $.01 par common
INTERNATIONAL
TELECOMMUNICATION DATA
SYSTEMS
$.01 par common
IRWIN FINANCIAL CORPORATION
No par cumulative preferred
K2 DESIGN, INC.
$.01 par common
KEVCO, INC.
$.01 par common
KIRLIN HOLDING CORPORATION
$.001 par common
LARSCOM INCORPORATED
Class A, $.01 par common
LB FINANCIAL, INC.
$.01 par common
LEADING EDGE PACKAGING, INC.
$.01 par common
LITHIA MOTORS, INC.
Class A, no par common
LONDON FINANCIAL CORPORATION
No par common
MANCHESTER EQUIPMENT CO., INC.
$.01 par common
MASTECH CORPORATION
$.01 par common
MAZEL STORES, INC.
No par common
MDSI MOBILE DATA SOLUTIONS,
INC.
No par common
MEDCROSS, INC.
$.007 par common
MEDWAVE, INC.
No par common
MEGO MORTGAGE CORPORATION
$.01 par common
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METRIS COMPANIES, INC.
$.01 par common
METROPOLITAN FINANCIAL
CORPORATION
No par common
MIAMI COMPUTER SUPPLY
CORPORATION
No par common
MICROSOFT CORPORATION
Series A, convertible exchangeable
preferred
MLC HOLDINGS, INC.
$.01 par common
MONEY STORE, INC., THE
No par mandatory convertible
preferred
MULTICANANL PARTICIPACOES, S.A.
American Depositary Receipts
MULTIMEDIA CONCEPTS
INTERNATIONAL, INC.
$.001 par common
N-VISION, INC.
$.01 par common
NATIONAL SECURITIES
CORPORATION
$.02 par common
NATIONSBANK CORPORATION
Depositary Shares
NATURAL ALTERNATIVES
INTERNATIONAL
$.01 par common
NCO GROUP, INC.
No par common
NORTH PITTSBURGH SYSTEMS, INC.
$.1562 par common
NUWAVE TECHNOLOGIES, INC.
$.01 par common
O’GARA COMPANY, THE
$.01 par common
OFFSHORE ENERGY DEVELOPMENT
CORPORATION
$.01 par common
ON COMMAND CORPORATION
Warrants (expire 10-08-2003)
Class B, warrants (expire 10-08—2003)
ONTRACK DATA INTERNATIONAL,
INC.
$.01 par common
OPTIMAL ROBOTICS CORPORATION
Class A, no par common
PACIFIC CAPITAL BANCORP
No par common
PATIENT INFOSYSTEMS, INC.
$.01 par common
PJ AMERICA, INC.
$.01 par common
POWERWAVE TECHNOLOGIES, INC.
$.0001 par common
PRIMEX TECHNOLOGIES, INC.
$1.00 par common
PRIMUS TELECOMMUNICATIONS
GROUP, INC.
$.01 par common
PROCOM TECHNOLOGY
INCORPORATED
No par common
PROSOURCE, INC.
Class A, $.01 par common
PS FINANCIAL, INC.

$.01 par common
PUMA TECHNOLOGY, INC.
$.001 par common
RANKIN AUTOMOTIVE GROUP, INC.
$.01 par common
REAL GOODS TRADING
CORPORATION
No par common
RIDGEVIEW, INC.
$.01 par common
ROADHOUSE GRILL, INC.
$.01 par common
ROGUE WAVE SOFTWARE, INC.
$.01 par common
ROSLYN BANCORP, INC. (New York)
$.01 par common
SANCHEZ COMPUTER ASSOCIATES,
INC.
No par common
SEACHANGE INTERNATIONAL, INC.
$.01 par common
SEAMED CORPORATION
No par common
SECURITY BANK CORPORATION
(Virginia)
$5.00 par common
SELECT APPOINTMENTS (HOLDINGS)
PLC
American Depositary Receipts
SIBIA NEUROSCIENCES, INC.
$.001 par common
SIMULATION SCIENCES, INC.
$.001 par common
SKYMALL, INC.
$.001 par common
SMALLWORLDWIDE PLC
American Depositary Receipts
SMARTALK TELESERVICES, INC.
No par common
SOBIESKI BANCORP, INC. (Indiana)
$.01 par common
STAGE STORES, INC.
$.01 par common
STEEL DYNAMICS, INC.
$.01 par common
STEINER LEISURE LIMITED
$.01 par common
STEVEN MADDEN, LTD.
Class B, warrants (expire 02—-13-98)
STYLING TECHNOLOGY
CORPORATION
$.0001 par common
SUN HYDRAULICS CORPORATION
$.001 par common
SYMONS INTERNATIONAL GROUP,
INC.
No par common
SYNTHETIC INDUSTRIES, INC.
$1.00 par common
T HQ, INC.
$.0001 par common
TCI SATELLITE ENTERTAINMENT,
INC.
Series A, $1.00 par common
Series B, $1.00 par common
TEAM AMERICA CORPORATION
No par common
TECHDYNE, INC.
Warrants (expire 09-13-98)

TESCO CORPORATION
No par common
THINK NEW IDEAS, INC.
$.0001 par common
TICKETMASTER GROUP, INC.
No par common
TITAN EXPLORATION, INC.
$.01 par common
TITAN PHARMACEUTICALS, INC.
$.001 par common
TMP WORLDWIDE, INC.
No par common
TOWER TECH, INC.
$.001 par common
TRAMFORD INTERNATIONAL, LTD.
$.01 par common
Warrants (expire 12—13-99)
TRIANGLE PHARMACEUTICALS, INC.
$.001 par common
TTI TEAM TELECOM
INTERNATIONAL, LTD.
Ordinary shares (NIS .5)
TWINLAB CORPORATION
$1.00 par common
TYSONS FINANCIAL CORPORATION
$5.00 par common
U.S. FRANCHISE SYSTEMS, INC.
$.01 par common
UNITED NATURAL FOODS, INC.
$.01 par common
UOL PUBLISHING, INC.
$.01 par common
UROHEALTH SYSTEMS, INC.
$.001 par common
Warrants (expire 03—20-97)
UROQUEST MEDICAL CORPORATION
$.001 par common
USTEL, INC.
$.01 par common
V-ONE CORPORATION
$.001 par common
VERSATILITY INC.
$.01 par common
VIASAT, INC.
$.01 par common
VIISAGE TECHNOLOGY, INC.
$.001 par common
VIMRX PHARMACEUTICALS, INC.
$.001 par common
VIRAGEN, INC.
$.01 par common
VIROPHARM, INC.
$.002 par common
VISUAL EDGE SYSTEMS, INC.
$.01 par common
VITECH AMERICA, INC.
No par common
VIVID TECHNOLOGIES, INC.
$.01 par common
VOXWARE, INC.
$.001 par common
WEST TELESERVICES CORPORATION
$.01 par common
WILD OATS MARKETS, INC.
$.001 par common
WILSHIRE FINANCIAL SERVICES
GROUP, INC.
$.01 par common
WOODROAST SYSTEMS, INC.
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$.005 par common
WOODWARD GOVERNOR COMPANY
$.0625 par common
WORLD HEART CORPORATION
No par common
WORLDCOM INC.
Depositary Shares
ZAG INDUSTRIES LIMITED
Ordinary shares (NIS .01)

Deletions From the Foreign Margin List

AUSTRALIA

PUBLISHING AND BROADCASTING
LIMITED
Preferred, par A$1.00
TNT LIMITED
Ordinary shares, par A$0.50

DENMARK

A/S TH. WESSEL & VETT, MAGASIN
DU NORD
C Shares, par 100 Danish krone
AARHUS OLIEFABRIK A/S
A Shares, par 100 Danish krone
ICOPAL A/S
Share Capital, par 100 Danish krone

FINLAND

KONE OY
B Shares, par 50 Finnish markka
MERITA LTD
A Shares, par 5 Finnish markka
METSA-SERLA OY
A Ordinary Shares, par 10 Finnish
markka

FRANCE

CREDIT LOCAL DE FRANCE SA
Ordinary shares, par 100 French
francs

HONG KONG

DAIRY FARM INTERNATIONAL
HOLDINGS LTD.
Ordinary shares, HK$1.00 par
HONG KONG LAND HOLDINGS, LTD.
Ordinary Shares, $.10 par
JARDINE MATHESON HOLDINGS
LIMITED
Ordinary shares, $0.25 par
JARDINE STRATEGIC HOLDINGS
LIMITED
Ordinary shares, $.05 par
MANDARIN ORIENTAL
INTERNATIONAL LIMITED
Ordinary shares, $.05 par

ITALY

FIDIS FINANZIARIA DI SVILUPPO SPA
Ordinary shares, par 1000 lira

JAPAN

NICHII CO., LTD.
Y 50 par common

MEXICO

GRUPO FINANCIERO BANCOMER S.A.
Series A, no par common

NORWAY
WILH. WILHELMSEN LIMITED AS

B Common Shares, par Norwegian
krone

PHILIPPINES

SAN MIGEUEL CORPORATION
Common Shares, par 10 Philippine
pesos

SWEDEN

MO OCH DOMSJO AB

A Free shares, par 50 Swedish krona
TIDNINGS AB MARIEBERG

A Free shares, par 10 Swedish krona

SWITZERLAND

CIBA-GEIGY AG

Bearer shares, par 20 Swiss francs
CIBA-GEIGY AG

Registered shares, par 20 Swiss francs
SANDOZ AG

Bearer shares, par 20 Swiss francs
SANDOZ AG

Registered shares, par 20 Swiss francs
WINTERTHUR SCHWEIZER.

VERSICHERUNGS GES.
Registered shares, par 20 Swiss francs

THAILAND

FIRST BANGKOK CITY BANK PUBLIC
CO. LTD.
Ordinary shares, par 15 Thai baht

UNITED KINGDOM

RANK ORGANISATION PLC
Ordinary shares, par 10 p
REFUGE GROUP PLC
Ordinary shares, par 5 p
RENTOKIL GROUP PLC
Ordinary shares, par 2 p
THORN EMI PLC
Ordinary shares, par 25 p

Additions to the Foreign Margin List
AUSTRALIA

NATIONAL MUTUAL HOLDINGS,
LTD.
Ordinary shares, par A$.50

DENMARK

CHEMINOVA HOLDINGS A/S
B ordinary shares, par 100 Danish
krone
CODAN FORSIKRING A/S
Ordinary shares, par 100 Danish
krone
FALCK A/S
Ordinary shares, par 100 Danish
krone
MICRO MATIC HOLDINGS A/S
Ordinary shares, par 100 Danish
krone
OSTASIATISKE KOMPAGNI (EAST
ASIATIC CO., LTD.)
Ordinary shares, par 100 Danish
krone
OTICON HOLDING A/S
Ordinary shares, par 20 Danish krone
TRYG-BALTICA FORSKIRING A/S
Registered shares, par 20 Danish

krone
FINLAND

FINNAIR OY
Ordinary shares, par 50 Finnish
markka
KEMIRA OY
Ordinary shares, par 50 Finnish
markka
ORION-YHTYMA OY
A Series, par 10 Finnish markka
ORION-YHTYMA OY
B Series, par 10 Finnish markka
RAISON TEHTAAT VAIH OS OY AB
K Series common, par 10 Finnish
markka
SAMPO INSURANCE CO., LTD.
A Ordinary Shares, par 20 Finnish
markka
STOCKMANN OY AB
B Free Shares, par 20 Finnish markka
TAMRO OY AB
Ordinary shares, par 10 Finnish
markka

FRANCE

CLF-DEXIA FRANCE SA
Ordinary Shares, par 100 French
francs

GERMANY

DEUTSCHE TELEKOM
Ordinary shares, par DM 5

NORWAY

BONHEUR AS
Free Shares, par 5 Norwegian krone
FOKUS BANK AS
Registered Shares, par 11 Norwegian
krone
HELIKOPTER SERVICES GROUP AS
Ordinary Shares, par 11.50 Norwegian
krone
NARVESEN AS
A Common Shares, par 5 Norwegian
krone
NCL HOLDINGS AS
Free Shares, par 2.3 Norwegian krone
NERA AS
Ordinary Shares, par 10 Norwegian
krone
NET COM AS
A Free Shares, par 50 Norwegian
krone

PHILIPPINES

SAN MIGEUEL CORPORATION
Class B Common Shares, par 10
Philippine pesos

SINGAPORE

DAIRY FARM INTERNATIONAL
HOLDINGS, LTD.
Ordinary Shares, par $.05
HONG KONG LAND HOLDINGS, LTD.
Ordinary Shares, par $.10
JARDINE MALLIESON HOLDINGS,
LTD.
Ordinary Shares, par $.25
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JARDINE STRATEGIC HOLDINGS, LTD.
Ordinary Shares, par $.05
MANDARIN ORIENTAL
INTERNATIONAL, LTD.
Ordinary Shares, $.05 par

SWEDEN

ASSI DOMAN AB

Free Shares, par 10 Swedish krona
AVESTA SHEFFIELD AB

Free Shares, par 10 Swedish krona
SPARBANKEN SVERIGE AB

(Swedbank)

Series A, par 10 Swedish krona
STADSHYPOTEK AB

A Free Shares, par 10 Swedish krona

SWITZERLAND

NOVARTIS AG

Bearer shares, par 20 Swiss francs
NOVARTIS AG

Registered shares, par 20 Swiss francs

UNITED KINGDOM

RANK GROUP PLC
Ordinary shares, par 10 p
RENTOKIL INITIAL (UK) PLC
Ordinary shares, par 2 p
UNITED ASSURANCE GROUP PLC
Ordinary shares, par 5 p
By order of the Board of Governors of the
Federal Reserve System, acting by its Director
of the Division of Banking Supervision and
Regulation pursuant to delegated authority
(12 CFR 265.7(f)(10)), January 21, 1997.

William W. Wiles,

Secretary of the Board.

[FR Doc. 97-1862 Filed 1-24-97; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 502, 516, 562, 563, 565,
574

[No. 97-6]
RIN 1550-AA99

Regulatory Citations to Uniform
Financial Institutions Rating System

AGENCY: Office of Thrift Supervision,
Treasury (OTS).

ACTION: Final rule.

SUMMARY: In the December 19, 1996
issue of the Federal Register, the
Federal Financial Institutions
Examination Council (FFIEC) published
changes to the Uniform Financial
Institutions Rating System (UFIRS). The
OTS is making conforming changes to
OTS regulations that cross-reference the
UFIRS, confirming that these
regulations are intended to refer to the
UFIRS as it is revised from time to time.

EFFECTIVE DATE: February 26, 1997.

FOR FURTHER INFORMATION CONTACT:
William J. Magrini, Senior Project
Manager, Supervision Policy, (202) 906—
5744, or Karen Osterloh, Assistant Chief
Counsel, Regulations and Legislation
Division, (202) 906-6639, Regulations
and Legislation Division, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
I. Background

The UFIRS is a supervisory rating
system used by the OTS and other
agencies represented on the FFIEC to
evaluate the soundness of depository
institutions on a uniform basis. The
agencies have implemented the UFIRS
through CAMEL ratings. Under CAMEL,
the agencies have organized the relevant
UFIRS factors into five major areas
(Capital Adequacy, Asset Quality,
Management, Earnings, and Liquidity).
In the July 18, 1996 issue of the Federal
Register, the FFIEC proposed to add a
sixth component to the UFIRS system,
Sensitivity to Market Risk. Currently,
market risk is evaluated within other
rating areas. The FFIEC also proposed to
reformat and clarify the rating
descriptions; to revise the rating system
to emphasize risk management
processes; and to make other changes.
The FFIEC published a notice of the
final text of the UFIRS in the December
19, 1996 issue of the Federal Register.

Under OTS regulations, CAMEL
ratings are currently used: (1) To define
“troubled savings association” for
purposes of OTS assessments, 12 CFR
502.1; (2) to determine if a savings
association is eligible for expedited or
standard treatment under the
application processing guidelines, 12
CFR part 516; (3) to determine when an
independent audit is required for safety
and soundness purposes and to
determine whether the Director may
waive this independent audit
requirement, 12 CFR 562.4; (4) to
determine when the OTS may require a
savings association and its subsidiaries
to provide notification before entering
into transactions with affiliates, 12 CFR
563.41; (5) to define *“*adequately
capitalized” and “undercapitalized”
under the prompt corrective action
regulation, 12 CFR part 565; (6) to
determine whether a savings association
should be reclassified based on
supervisory criteria other than capital
for the purposes of the prompt
corrective action regulation, 12 CFR Part
565; and (7) to define a savings
association in “‘troubled condition”
under rules requiring prior notice of the

addition of any individual to the board
of directors or the employment of any
individual as senior executive officer,
12 CFR 574.9.

Most of these regulations currently
refer to “CAMEL" ratings. Because the
proposed changes to UFIRS would make
these references obsolete, the OTS
proposed revisions to its regulations on
July 23, 1996.1 The OTS proposed to
revise its regulations to refer more
generally to the UFIRS as it may exist
from time to time or to any comparable
rating system that the OTS may adopt in
lieu of UFIRS.

Two other minor changes were also
proposed. First, for the sake of
consistency and to prevent confusion,
the OTS proposed to revise each
regulation that will cross reference
UFIRS to indicate that the OTS will use
the most recent rating (as determined
either on-site or off-site by the most
recent examination) of which the
savings association has been notified in
writing. Currently, some of the cited
regulations include this provision,
while others do not.

Additionally, the OTS proposed to
clarify 12 CFR 562.4. Currently, that
regulation requires, inter alia, all
institutions receiving a rating of 3, 4 or
5 to obtain an independent audit unless
the Director ““determines that an audit
would not address the safety and
soundness issues that caused the (low)
examination rating.” The OTS proposed
to modify §562.4 to better reflect when
OTS may waive the audit requirement.
As proposed, a waiver may be granted
if an audit “‘would not provide further
information on safety and soundness
issues relevant to the examination
rating.”

Summary of Comments and Description
of the Final Rule

The OTS received one comment on
the proposed rule changes. This
commenter suggested that the OTS
delay changing references to a rating
system until the FFIEC determines
whether the existing rating system
should be modified and designates a
new acronym. The commenter
supported all other clarifying changes to
the OTS rules.

As noted above, FFIEC has finalized
its changes to the UFIRS system. In any
event, under the OTS proposal, the
regulations would refer generally to the
UFIRS as it may exist from time to time,
or to a comparable rating system that the

161 FR 38114 (July 23, 1996).
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OTS may adopt in lieu of UFIRS. The
proposed rule did not refer specifically
to the then-existing UFIRS system (i.e.,
CAMEL) or to the proposed rating
system then under consideration by
FFIEC (i.e., CAMELS). By referring to
UFIRS, rather than acronyms adopted
from time to time to describe UFIRS, the
proposed rule would obviate the need to
make regulatory amendments if the
FFIEC or the OTS proposes changes to
the rating system in the future.

The proposed rule is therefore
adopted without substantial
modifications. 2 Since the publication of
the proposed regulation, the OTS has
removed former §563.170(c)(10) as part
of its Lending and Investments
regulation, 3 eliminating the need for the
proposed UFIRS change to that section.

111. Paperwork Reduction Act

Reporting and recordkeeping
requirements in this final rule are
currently found in 12 CFR 563.41(e) and
574.9. These requirements are addressed
in the following OMB approved
packages: Control Nos. 1550-0078 and
1550-0047. The reporting burden under
this package remains unchanged under
the rule.

1V. Executive Order 12866

The Director of the OTS has
determined that this final rule does not
constitute a “‘significant regulatory
action” for the purposes of Executive
Order 12866.

V. Unfunded Mandates Act of 1995

The OTS has determined that the
requirements of this final rule will not
result in expenditures by state, local, or
tribal governments or by the private
sector of more than $100 million.
Accordingly, a budgetary impact
statement is not required under section
202 of the Unfunded Mandates Act of
1995.

VI. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The OTS does not anticipate that the
application of the revised UFIRS rating
system will result in a change in
composite ratings assigned to depository
institutions. Today’s rule will merely

2The OTS previously proposed a revision to the
capital distributions regulation at 12 CFR 563.134
that would define “troubled condition” by
reference to the examination rating system. 59 FR
62356 (December 5, 1994). When that regulation is
finalized, it will also include appropriate references
to the revised UFIRS system.

361 FR 50951 (September 30, 1996).

reduce confusion by updating the
terminology used in the OTS regulations
to reflect the current rating system.

VII. Effective Date

Section 302 of CDRIA delays the
effective date of regulations
promulgated by the Federal banking
agencies that impose additional
reporting, disclosure, or new
requirements to the first day of the first
calendar quarter following publication
of the final rule. OTS believes that
CDRIA does not apply to this final rule
because it imposes no new burden. The
revisions will merely reduce confusion
by updating the terminology used in the
OTS regulations to reflect the current
rating system.

List of Subjects
12 CFR Part 502

Assessments, Federal Home Loan
Banks.

12 CFR Part 516

Administrative practice and
procedure, Reporting and recordkeeping
requirements, Savings associations.

12 CFR Part 562

Accounting, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 563

Accounting, Advertising, Conflicts of
Interest, Corporate Opportunity, Crime,
Currency, Investments, Reporting and
recordkeeping requirements, Savings
associations, Securities, Surety bonds.

12 CFR Part 565

Administrative practice and
procedure, Capital, Savings
associations.

12 CFR Part 574

Administrative practice and
procedure, Holding companies,
Reporting and recordkeeping
requirements, Savings associations,
Securities.

Authority and Issuance

Accordingly, the Office of Thrift
Supervision amends chapter V, title 12,
Code of Federal Regulations, as set forth
below.

PART 502—ASSESSMENTS
1. The authority citation for part 502

is revised to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1467,
1467a.

2. Section 502.1 is amended by
revising paragraph (f) to read as follows:

§502.1 Asset-based assessments.
* * * * *

(f) Definition. For purposes of this
section only, a troubled savings
association shall be defined as a savings
association with a composite rating of 4
or 5, as defined in §516.3(c) of this
chapter. A troubled savings institution
also includes a savings association in
conservatorship so long as the
association requires increased
supervision and examination by the
Office.

* * * * *

PART 516—APPLICATION
PROCESSING GUIDELINES AND
PROCEDURES

3. The authority citation for part 516
continues to read as follows:

Authority: 5 U.S.C. 552, 559; 12 U.S.C.
1462a, 1463, 1464.

4. Section 516.3 is amended by
revising paragraphs (a)(1)(i), (b)(1)(i),
and (c) to read as follows:

§516.3 Definitions.

a * * *

El)) * * *

(i) The savings association has a
composite rating of 1 or 2;
* * * * *

(b) * * * (1) * * *

(i) The savings association has a

composite rating of 3, 4 or 5;
* * * * *

(c) Composite rating. Composite rating
means the composite numerical rating
assigned to the savings association by
the OTS under the Uniform Financial
Institutions Rating System1 or an
equivalent rating under a comparable
rating system adopted by the OTS, and
refers to the most recent rating (as
determined either on-site or off-site by
the most recent examination) of which
the savings association has been notified
in writing.

* * * * *

PART 562—REGULATORY
REPORTING STANDARDS

5. The authority citation for part 562
continues to read as follows:

Authority: 12 U.S.C. 1463.

6. Section 562.4 is amended by
revising paragraphs (b)(1) and (c)(2) to
read as follows:

§562.4 Audit of savings associations and
savings association holding companies.
* * * * *

(b)* * *

1Copies are available at the address specified in
§516.1 of this part.
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(1) If a savings association has
received a composite rating of 3, 4 or 5,
as defined at §516.3(c) of this chapter;
or

* * * * *

(2) The Director may waive the
independent audit requirement
described at paragraph (b)(1) of this
section, if the Director determines that
an audit would not provide further
information on safety and soundness
issues relevant to the examination
rating.

* * * * *

PART 563—OPERATIONS

7. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 375b, 1462, 1462a,
1463, 1464, 1467a, 1468, 1817, 1828, 3806.

8. Section 563.41 is amended by
revising paragraph (e)(2)(ii)(A) to read as
follows:

§563.41 Loans and other transactions
with affiliates and subsidiaries.

* * * * *

(e) * * *

(2) * * *

(“) * * *

(A) Has a composite rating of 4 or 5,
as defined in §516.3(c) of this chapter;

* * * * *

PART 565—PROMPT CORRECTIVE
ACTION

9. The authority citation for part 565
continues to read as follows:
Authority: 12 U.S.C. 18310.

10. Section 565.4 is amended by
revising paragraphs (b)(2)(iii)(B),
(b)(3)(iii)(B), and (c)(2) to read as
follows:

§565.4 Capital measures and capital
category definitions.

* * * * *

(b) * * *

(2) * * *

(iii) * Kk *

(B) A leverage ratio of 3.0 percent or
greater if the savings association is
assigned a composite rating of 1, as

defined in §516.3(c ) of this chapter;
and

* * * * *

(ii(A) > = =

(B) Has a leverage ratio that is less
than 3.0 percent if the savings
association is assigned a composite
rating of 1, as defined in §516.3(c) of
this chapter.

* * * * *

(2) Unsafe or unsound practice. The
OTS has determined, after notice and an
opportunity for hearing pursuant to
§565.8(a) of this part, that the savings
association received a less-than-
satisfactory rating for any rating
category (other than in a rating category
specifically addressing capital
adequacy) under the Uniform Financial
Institutions Rating System,® or an
equivalent rating under a comparable
rating system adopted by the OTS; and
has not corrected the conditions that
served as the basis for the less than
satisfactory rating. Ratings under this
paragraph (c)(2) refer to the most recent
ratings (as determined either on-site or
off-site by the most recent examination)
of which the savings association has
been notified in writing.

PART 574—ACQUISITION OF
CONTROL OF SAVINGS
ASSOCIATIONS

11. The authority citation for part 574
continues to read as follows:

Authority: 12 U.S.C. 1467a, 1817, 1831.i.

12. Section 574.9 is amended by
revising paragraph (a)(5)(i)(A) to read as
follows:

§574.9 Additions of directors and
employment of senior executive officers of
savings associations and savings and loan
holding companies.

(a * X *

(5) * X *

(l) * * X

(A) Has a composite rating of 4 or 5,
as defined in §516.3(c) of this chapter;

* * * * *

Dated: January 15, 1997.

By the Office of Thrift Supervision.
Nicolas P. Retsinas,
Director.
[FR Doc. 97-1811 Filed 1-24-97; 8:45 am]
BILLING CODE 6720-01-P

1Copies are available at the address specified in
§516.1 of this chapter.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-01-AD; Amendment
39-9895; AD 97-02-10]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9, DC-9-80, and C—
9 (Military) Series Airplanes, Model
MD-88 Airplanes, and Model MD-90
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model DC-9, DC-9-80, and C-
9 (military) series airplanes, Model MD—
88 airplanes, and Model MD-90
airplanes. This action requires a visual
check to determine the part and serial
numbers of the upper lock link
assembly of the nose landing gear
(NLG); repetitive inspections of certain
upper lock link assemblies to detect
fatigue cracking; and modification of the
NLG. This action also provides for
terminating action for the repetitive
inspections. This amendment is
prompted by a report indicating that,
due to fatigue cracking, the upper lock
link assembly on an airplane fractured,
and consequently prevented the NLG
from extending fully. The actions
specified in this AD are intended to
prevent this assembly from fracturing
due to fatigue cracking, and the NLG
consequently failing to extend fully; this
condition could result in injury to
passengers and flight crew, and damage
to the airplane.

DATES: Effective February 11, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
11, 1997.

Comments for inclusion in the Rules
Docket must be received on or before
March 28, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
01-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
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California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Brent Bandley, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (310) 627—
5237; fax (310) 627-5210.
SUPPLEMENTARY INFORMATION: The FAA
has recently received a report indicating
that the upper lock link assembly of the
nose landing gear (NLG) on a
McDonnell Douglas DC—9-80 series
airplane failed prior to landing. As a
result of this failure, the airplane
sustained moderate damage to the
forward lower fuselage.

An investigation by the operator
revealed that this assembly had
fractured and jammed against the shock
strut, which prevented the NLG from
extending fully. This fracture was
caused by fatigue cracking that
originated at the lower end of the
assembly where the flange and inner
radius meet. The operator also detected
similar fatigue cracking in two other
upper lock link assemblies during an
inspection of other airplanes in its fleet.

An upper lock link assembly can be
either manufactured from aluminum
plate or forged from aluminum. The
three cracked assemblies that were
detected were aluminum plate, a
material which has a much shorter
fatigue life than forged aluminum. In
addition to Model DC-9-80 series
airplanes, assemblies of aluminum plate
may be installed on Model DC-9 and C-
9 (military) series airplanes, Model MD-
88 airplanes, and Model MD-90
airplanes.

Fracturing of the upper lock link
assembly due to fatigue cracking, if not
corrected, can result in the failure of the
NLG to extend fully, which could lead
to injury to passengers and flight crew,
and damage to the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas Alert Service
Bulletin DC9-32A298 [for Model DC-9,
DC-9-80, and C-9 (military) series
airplanes, and Model MD-88 airplanes],

and McDonnell Douglas Alert Service
Bulletin MD90-32A019 [for Model MD-
90 airplanes], both dated December 19,
1996. Both alert service bulletins
describe procedures for conducting a
visual check of the part number and
serial number on the upper lock link
assembly of the NLG to identify whether
an assembly has been forged from
aluminum (an “exempt upper lock link
assembly’), or has been manufactured
from aluminum plate (a “possible
discrepant upper lock link assembly’).
No further action is necessary if an
exempt upper lock link assembly is
installed.

Both alert service documents also
describe procedures for conducting
repetitive high frequency eddy current
inspections or Type | fluorescent
penetrant inspections to detect fatigue
cracking in a possible discrepant upper
lock link assembly. When fatigue
cracking is detected in this upper lock
link assembly or when the assembly’s
safe life (46,500 cycles of the NLG) has
been reached, the pin assembly of the
NLG is to be replaced with a new or
serviceable pin assembly. (The upper
lock link assembly is contained within
the pin assembly.) If the pin assembly
is replaced with one that contains an
exempt upper lock link assembly, the
need for subsequent repetitive
inspections and replacement of parts is
eliminated.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other McDonnell Douglas
Model DC-9, DC-9-80, and C-9
(military) series airplanes, Model MD—
88 airplanes, and Model MD-90
airplanes, of the same type design, this
AD is being issued to prevent fracturing
of the upper lock link assembly due to
fatigue cracking, and the consequent
failure of the NLG to extend fully,
which could lead to injury to passengers
and flight crew, and damage to the
airplane.

This AD requires a visual check of the
part number and serial number on the
upper lock link assembly to identify
whether this assembly is a possible
discrepant assembly or an exempt
assembly. (No further action is required
if an upper lock link assembly is an
exempt assembly.)

This AD also requires repetitive high
frequency eddy current inspections or
Type | fluorescent penetrant inspections
of any possible discrepant upper lock
link assembly to detect fatigue cracking.
When fatigue cracking is detected in the
upper lock link assembly, this AD
requires that the pin assembly of the

NLG be replaced with a new or
serviceable pin assembly. The operator,
at its option, may install a replacement
pin assembly that contains an exempt,
rather than a possible discrepant, upper
lock link; this substitution terminates
the requirement for repetitive
inspections.

The actions are required to be
accomplished in accordance with the
applicable alert service bulletin
described previously.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification that will positively address
the unsafe condition addressed by this
AD. Once this modification is
developed, approved, and available, the
FAA may consider additional
rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
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concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-01-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-02-10 McDonnell Douglas: Amendment
39-9895. Docket 97-NM—-01-AD.

Applicability: Model DC-9, DC-9-80, and
C-9 (military) series airplanes, Model MD-88
airplanes, and Model MD-90 airplanes; as
listed in McDonnell Douglas Alert Service
Bulletins DC9-32A298 [for Model DC-9, DC—
9-80, and C-9 (military) series airplanes, and
Model MD-88 airplanes], and McDonnell
Douglas Alert Service Bulletin MD90—
32A019 [for Model MD-90 airplanes], both
dated December 19, 1996; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fracturing of the upper lock link
assembly of the nose landing gear (NLG) due
to fatigue cracking, and the consequent
failure of the NLG to extend fully, which
could lead to injury to passengers and flight
crew, and damage to the airplane,
accomplish the following:

(a) Prior to the accumulation of 10,000 total
cycles of the NLG, or within 90 days after the
effective date of this AD, whichever occurs
later, conduct a visual check of the upper
lock link assembly of the NLG to determine
its part and serial number, in accordance
with McDonnell Douglas Alert Service
Bulletin DC9-32A298 [for Model DC-9, DC—
9-80, and C-9 (military) series airplanes, and
Model MD-88 airplanes], or McDonnell
Douglas Alert Service Bulletin MD90—
32A019 [for Model MD-90 airplanes], both
dated December 19, 1996, as applicable.

(b) If the part number and serial number of
the upper lock link assembly are listed in
paragraph (b)(1) or (b)(2) of this AD (“an
exempt upper lock link assembly’’), no
further action is required.

Note 2: An “exempt upper lock link
assembly” as specified in paragraph (b) of
this AD is an assembly that is manufactured
of forged aluminum.

(1) For Model DC-9, DC-9-80, and C-9
(military) series airplanes, and Model MD-88
airplanes: Part Number (P/N) 3914464-(any
configuration) having serial numbers (S/N)
HMI001 through HMI1172 inclusive, or S/N
WPI11000 and subsequent; or P/N 5920472-
(any configuration) having any serial number.

(2) For Model MD—-90 airplanes: P/N
3914464-503 having S/N HMI1001 through

HMI172 inclusive, or S/N WPI11000 and
subsequent.

(c) If the part number and serial number of
the upper lock link assembly are not listed
in paragraph (b)(1) or (b)(2) of this AD (a
‘“‘possible discrepant upper lock link
assembly’’), except as provided by paragraph
(c)(3) of this AD, prior to further flight,
conduct either a high frequency eddy current
inspection or a Type | fluorescent penetrant
inspection of this assembly to detect fatigue
cracks, in accordance with McDonnell
Douglas Alert Service Bulletin DC9-32A298
[for Model DC-9, DC-9-80, and C-9
(military) series airplanes, and Model MD-88
airplanes], or McDonnell Douglas Alert
Service Bulletin MD90-32A019 [for Model
MD-90 airplanes], both dated December 19,
1996.

Note 3: A “possible discrepant upper lock
link assembly’’ as specified in paragraph (c)
of this AD is an assembly that may be
manufactured from aluminum plate.

(1) If no crack is detected, repeat either
type of inspection required by paragraph (c)
of this AD at intervals not to exceed 5,000
cycles of the NLG.

(2) If any crack is detected, prior to further
flight, replace the pin assembly of the NLG
in accordance with the applicable alert
service bulletin.

(3) A Type I fluorescent penetrant
inspection of the upper lock link assembly
that has been conducted within the last 12
months prior to the effective date of this AD
and in accordance with the DC-9 Overhaul
Manual or MD-90 Component Manual,
Chapter 20—70-2, is considered acceptable
for compliance with the initial inspection
required by paragraph (c) of this AD. If no
crack was detected during that inspection,
subsequent repetitive inspections are
required to be accomplished at the intervals
specified in paragraph (c)(1) of this AD.

(d) When replacement of the pin assembly
of the NLG is required in accordance with
paragraph (c)(2) or (c)(2) of this AD:

(1) If the pin assembly is replaced with a
new assembly that contains a possible
discrepant upper lock assembly: After the pin
assembly has been replaced, repeat the
inspection required by paragraph (c) of this
AD prior to the accumulation of 10,000
cycles of the NLG.

(2) If the pin assembly is replaced with a
serviceable assembly that contains a possible
discrepant upper lock assembly: After the pin
assembly has been replaced, repeat the
inspection required by paragraph (c) of this
AD either prior to the accumulation of 10,000
total cycles of the NLG for that pin assembly,
or prior to further flight, whichever occurs
later.

(3) If the pin assembly is replaced with a
pin assembly that contains an exempt upper
lock link assembly: No further action is
required. This installation constitutes
terminating action for the repetitive
inspections required by this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
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an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The visual check, repetitive inspections,
and replacement of the pin assembly of the
NLG shall be done in accordance with
McDonnell Douglas Alert Service Bulletin
DC9-32A298, dated December 19, 1996; or
McDonnell Douglas Alert Service Bulletin
MD90-32A019, dated December 19, 1996; as
applicable. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Technical Publications
Business Administration, Department C1—
L51 (2-60). Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Transport Airplane Directorate, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective on
February 11, 1997.

Issued in Renton, Washington, on January
14, 1997.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1438 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 95-NM-192—-AD; Amendment
39-9906; AD 97-02-21]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica, S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain EMBRAER Model
EMB-120 series airplanes, that requires
repetitive inspections to detect cracks in
the wing rib-to-skin support brackets
(shear clips), and replacement of
cracked brackets with new or
serviceable brackets. This amendment
also requires the eventual replacement

of certain brackets with new brackets,
which terminates the requirement for
the inspections. This amendment is
prompted by reports of cracks in certain
wing rib-to-skin support brackets in
both the lower and upper skin of the
wings. The actions specified by this AD
are intended to prevent cracking of
those support brackets, which can
subsequently lead to the loosening of
the rivets in the wing skin, leakage of
fuel through the rivet holes, and,
ultimately, the reduction of the
structural integrity of the wing.

DATES: Effective March 3, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 3,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica,
S.A. (EMBRAER), Sao Jose dos
Campos—SP, Brazil. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Atlanta Aircraft Certification Office,
Small Airplane Directorate, Campus
Building, 1701 Columbia Avenue, Suite
2-160, College Park, Georgia; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Curtis Jackson, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—
117A, FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7358; fax (404) 305-7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain EMBRAER
Model EMB-120 series airplanes was
published in the Federal Register on
April 24,1996 (61 FR 17853). That
action proposed to require repetitive
inspections to detect cracks in the wing
rib-to-skin support brackets (shear
clips), and replacement of cracked
brackets with new or serviceable
brackets. That action also proposed to
require the eventual replacement of
certain brackets with new brackets,
which would terminate the requirement
for the inspections.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due

consideration has been given to the
single comment received.

Request to Delete Inspection
Requirement

The only commenter, a U.S. operator,
requests that the proposal be revised to
delete the requirement to conduct
repetitive inspections of the brackets.
This commenter states that the subject
area already is inspected by its flight
crews on preflight inspections, and by
its mechanics on daily inspections and
line checks. The commenter considers
that the need for the inspection
requirement, and the extra paperwork
that would be involved, cannot be
justified by any data. This commenter,
who operates 63 of the affected
airplanes, indicates that it has analyzed
the last 12 months of data on fuel leaks
in its fleet; the data indicate that there
have been 43 fuel leaks associated with
leaking rivets, but there were no broken
or cracked brackets found.

The FAA does not concur with the
commenter’s request. While this
commenter specifically may not have
found cracked brackets, there have been
several cases reported by other operators
in which fuel leaks caused by broken or
cracked brackets were discovered on in-
service airplanes. The FAA finds that
the proposed inspection requirement
will be effective in finding and
addressing fuel leakage, and any
associated cracking of a support bracket,
well before more serious problems
associated with these conditions could
occur. The FAA also points out that
operators may discontinue the
inspections once the newly designed
brackets are installed and follow-on
actions are accomplished.

Request to Clarify “New’ and “Old”
Bracket Design

This same commenter requests
clarification regarding the types of
replacement brackets that are required
to be installed. Specifically, the
commenter questions whether it would
be acceptable to install “old style”
brackets as replacement parts in cases
where no “‘new style” brackets are
available.

The FAA concurs that clarification is
necessary. If cracking is found in the
brackets at ribs 15, 16, or 18, and the
extent of the cracking necessitates
replacement, operators may install
either another new or serviceable “old
style” bracket having the same part
number; or a “new style” bracket,
having a part number that is specified
in paragraph 3.1. of EMBRAER Service
Bulletin 120-57-0031. However,
terminating action consists of replacing
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those brackets at ribs 15, 16, and 18
with only the ““new style’” brackets.

On the other hand, if cracking is
found in brackets at other rib locations
(namely, ribs 19, 20, 21, and 22), only
the “old style” brackets (same part
number) are required to be installed as
replacement parts at those locations.

The final rule has been revised to
clarify these points.

Revision of Format of Final Rule

The format of the final rule has been
revised somewhat to follow more
closely the format of procedures as they
are presented in the referenced
EMBRAER Service Bulletin 120-57—
0031, dated July 6, 1995. The FAA
considers that this reformatting will
help to clarify the required procedures
for affected operators.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 169 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 6 work
hours per airplane to accomplish the
required visual inspection for cracking,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the inspection action on U.S.
operators is estimated to be $60,840, or
$360 per airplane, per inspection cycle.

It will take approximately 56 work
hours to accomplish the required
replacement of support brackets, at an
average labor rate of $60 per work hour.
Required parts will cost approximately
$1,000 per airplane. Based on these
figures, the cost impact of the
replacement action on U.S. operators is
estimated to be $736,840, or $4,360 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-02-21 Embraer: Amendment 39-9906.
Docket 95-NM-192—-AD.

Applicability: Model EMB-120 airplanes,
serial numbers 120001, 120003, 120004, and
120006 through 120304 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced wing structural
integrity and fuel leakage of the wing due to
cracking of wing rib-to-skin support brackets,
accomplish the following:

Note 2: The term “fuel leakage” and
“stain,” as used throughout this AD, are used
as they are defined and classified in Chapter
28, Fuel, of the Airplane Maintenance
Manual (AMM).

(a) Within 10 days after the effective date
of this AD: Perform a visual inspection of the
wing skin along rib lines 15 and 16 to detect
any fuel leakage other than a stain.
Thereafter, repeat this inspection every 50
flight hours until the requirements of
paragraph (d) of this AD are accomplished.

(b) As a result of the inspection required
by paragraph (a) of this AD, accomplish
either paragraph (b)(1) or (b)(2), as
applicable:

(1) If fuel leakage is detected during any
inspection required by paragraph (a) of this
AD: Within 50 flights after detection of fuel
leakage, perform an internal visual
inspection to detect cracking of the wing rib-
to-skin support brackets (shear clips) that
connect the lower and upper wing skins to
ribs 15 and 16, in accordance with the
Accomplishment Instructions, PART I, of
EMBRAER Service Bulletin 120-57-0031,
dated July 6, 1995.

(2) If no fuel leakage is detected during any
inspection required by paragraph (a) of this
AD: At the applicable time specified in
paragraph (b)(2)(i) through (b)(2)(iv) of this
AD, perform an internal visual inspection to
detect cracking of the wing rib-to-skin
support brackets (shear clips) that connect
the lower and upper wing skins to ribs 15
and 16, in accordance with the
Accomplishment Instructions, PART I, of
EMBRAER Service Bulletin 120-57-0031,
dated July 6, 1995.

(i) For airplanes that have accumulated less
than 4,000 total flight cycles as of the
effective date of this AD: Inspect prior to the
accumulation of 5,200 total flight cycles, or
within 1,200 flight cycles after the effective
date of this AD, whichever occurs later.

(ii) For airplanes that have accumulated
4,000 or more total flight cycles, but less than
8,000 total flight cycles as of the effective
date of this AD: Inspect within 1,200 flight
cycles after the effective date of this AD.

(iii) For airplanes that have accumulated
8,000 or more total flight cycles, but less than
12,000 total flight cycles as of the effective
date of this AD: Inspect within 800 flight
cycles after the effective date of this AD.

(iv) For airplanes that have accumulated
12,000 or more total flight cycles as of the
effective date of this AD: Inspect within 400
flight cycles after the effective date of this
AD.

(c) As a result of the internal visual
inspection to detect cracking of the wing rib-
to-skin support brackets (shear clips) that
connect the lower and upper wing skins to
ribs 15 and 16, as required by paragraph (b)
of this AD, accomplish the actions specified
in paragraph (c)(1), (c)(2), or (c)(3), as
applicable:
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(1) If no cracking is detected: Repeat that
internal visual inspection thereafter at
intervals not to exceed 1,200 flight cycles
until the requirements of paragraph (d) of
this AD are accomplished.

(2) If any cracking is detected in only one
wing skin support bracket, and that cracking
is more than half the length of the bracket;
and if any cracking also is detected in up to
two additional wing skin support brackets
and that cracking is less than half the length
of the bracket: Repeat that internal visual
inspection thereafter at intervals not to
exceed 400 flight cycles, until the
requirements of paragraph (d) of this AD are
accomplished.

(3) If any cracking is detected other than
that specified in paragraph (c)(2) of this AD:
Prior to further flight, replace any support
bracket that is cracked beyond the limits
specified in paragraph (c)(2) of this AD either
with a new or serviceable bracket having the
same part number, or with a new style
bracket having a part number specified in
paragraph 3.1. of EMBRAER Service Bulletin
120-57-0031, dated July 6, 1995.

Following replacement and prior to further
flight, perform an additional internal visual
inspection to detect cracking of the support
brackets that connect the wing skins to ribs
18, 19, 20, 21, and 22 in accordance with the
EMBRAER service bulletin.

(i) If no cracking is found in the support
brackets that connect the wing skins at ribs
18, 19, 20, 21, or 22: Repeat that internal
visual inspection thereafter at intervals not to
exceed 1,200 flight cycles until the
requirements of paragraph (d) of this AD are
accomplished.

(ii) If any cracking is found in the support
brackets that connect the wing skins at ribs
18, 19, 20, 21, or 22: Prior to further flight,
replace the cracked bracket with a new or
serviceable bracket having the same part
number; rib 18 may also be replaced with a
“new style” bracket having a part number
specified in paragraph 3.1. of the EMBRAER
service bulletin.

(d) Within 2 years after the effective date
of this AD: Replace all wing rib-to-skin
support brackets of ribs 15, 16, and 18 with
“new style” brackets having a part number
specified in paragraph 3.1. of EMBRAER
Service Bulletin 120-57-0031, dated July 6,
1995. Replacement procedures shall be
accomplished in accordance with the
Accomplishment Instructions, PART I, of
that service bulletin. Prior to further flight
following that replacement, perform a visual
inspection to detect cracking of the wing skin
support brackets of ribs 19, 20, 21, and 22.

If any cracking is found, prior to further
flight, replace the cracked bracket with a new
or serviceable bracket having the same part
number, in accordance with the EMBRAER
service bulletin. Accomplishment of these
actions constitutes terminating action for the
requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who

may add comments and then send it to the
Manager, Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with EMBRAER Service Bulletin 120-57—
0031, dated July 6, 1995. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Empresa Brasileira de
Aeronautica, S.A. (EMBRAER), Sao Jose dos
Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
March 3, 1997.

Issued in Renton, Washington, on January
17, 1997.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1826 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Docket No. 96—ACE-25]

Amendment to Class E Airspace, Sioux
City, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Sioux Gateway
Airport, Sioux City, IA. The Federal
Aviation Administration has developed
a Standard Instrument Approach
Procedure (SIAP) based on the Non-
directional Radio Beacon (NDB) which
has made this change necessary. The
effect of this rule is to provide
additional controlled airspace for
aircraft arriving and departing the Sioux
Gateway Airport.
DATES: Effective date: May 22, 1997.
Comment date: Comments must be
received on or before March 10, 1997.
ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Operations Branch, Air Traffic Division,
ACE-530, Federal Aviation

Administration, Docket Number 96—
ACE-25, 601 East 12th St., Kansas City,
MO 64106.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Central Region at the
same address between 9:00 a.m. and
3:00 p.m., Monday through Friday,
except federal holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106:
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
has developed Standard Instrument
Approach Procedures (SIAP) utilizing
the Non-directional Radio Beacon (NDB)
at Sioux Gateway Airport, Sioux City,
IA. The amendment to Class E airspace
at Sioux City, IA, will provide
additional controlled airspace to
segregate aircraft operating under Visual
Flight Rules (VFR) from aircraft
operating under Instrument Flight Rules
(IFR) procedures while arriving or
departing the airport. The area will be
depicted on appropriate aeronautical
charts thereby enabling pilots to either
circumnavigate the area, continue to
operate under VFR to and from the
airport, or otherwise comply with IFR
procedures. Class E airspace areas
extending from 700 feet or more above
the surface of the earth are published in
paragraph 6005 of FAA Order 7400.9D,
dated September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
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regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments
in the Rules Docket for examination by
interest persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96—ACE-25."” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various

levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reason discussed in
the preamble, | certify that is regulation
(1) is not a “*significant regulatory
action’ under Executive Order 12866;
(2) is not a “significant rule” under
Department of Transportation (DOT)
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—AMENDED

1. Authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959-
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ACE IA E4 Sioux City, IA [Revised]

Sioux City, Sioux Gateway Airport, IA

(Lat. 42°24'10" N. long. 96°23'04" W.)
Sioux City VORTAC

(Lat. 42°20'40" N. long. 96°19'25" W.)
Gateway NDB

(Lat. 42°24'29"N. long. 96°23'09""'W.)

That airspace extending upward from the
surface within 2.2 miles each side of the 140°
radial of the Sioux City VOTAC extending
from the 4.3-mile radius of the Sioux
Gateway Airport to 5.3 miles southeast of the
VORTAC and 2.5 miles each side of the 170°

bearing from the Gateway NDB extending
from the 4.3-mile radius of the Sioux
Gateway Airport to 7 miles south of the NDB.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * * *

ACE NE E5 Sioux City, IA. [Revised]

Sioux City, Sioux Gateway Airport, IA

(Lat. 42°24'10" N., long. 96°23'04" W.)
Sioux City VORTAC

(Lat. 42°20'40" N., long. 96°19'25" W.)
Gateway NDB

(Lat. 42°24'29" N., long. 96°23'09" W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Sioux Gateway Airport and within 3
miles each side of the 139° radial of the
Sioux City VORTAC extending from the 7-
mile radius to 17.8 miles southeast of the
VORTAC and within 3 miles each side of the
319° radial of the Sioux City VORTAC
extending from the 6.8-mile radius to 25.3
miles northwest of the VORTAC and 2 miles
each side of the 360° bearing from the Sioux
Gateway Airport extending from the 7-mile
radius to 9.2 mile north of the airport.
* * * * *

Issued in Kansas City, MO, on December
27, 1996.

Bryan H. Burleson,

Acting Manager, Air Traffic Division Central
Region.

[FR Doc. 97-1918 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AGL-15]

Modification of Class E Airspace;
Toledo, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E5
airspace at Bowling Green, Wood
County Airport, Toledo, OH, to
accommodate diverse departure traffic
from Wood County Airport. Controlled
airspace extending upward from 700 to
1200 feet above ground level (AGL) is
needed to contain aircraft executing the
approach. The intended effect of this
action is to provide segregation of
aircraft using instrument approach
procedures in instrument conditions
from other aircraft operating in visual
weather conditions.

EFFECTIVE DATE: 0901 UTC, March 27,
1997.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch AGL-530, Federal
Aviation Administration, 2300 East
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Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
History

On Tuesday, September 17, 1996, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to modify Class E5 airspace at
Bowling Green, Wood County Airport to
accommodate diverse departure traffic
from Wood County Airport (61 FR
48869). The proposal was to add
controlled airspace extending upward
from 700 to 1200 feet AGL to contain
Instrument Flight Rules (IFR) operations
in controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E5 airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) modifies Class E5 airspace at
Bowling Green, Wood County Airport to
accommodate diverse departure traffic
from Wood County Airport. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
area will be depicted on appropriate
aeronautical charts thereby enabling
pilots to circumnavigate the area or
otherwise comply with IFR procedures.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have

a significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory

Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL OH E5 Toledo, OH [Revised]

Bowling Green, Wood County Airport, OH

(lat. 41°23'28"N., long. 83°37'49""W.)

That airspace extending upward from 700
feet or more above the surface within the area
bounded by a line beginning at lat.
41°40'00"N., long. 84°20'00"W.; to lat.
41°49'00"N., long. 83°37'00"W.; to lat.
41°34'00"N., long. 89°19'00""N.; to lat.
41°15'00"N., long. 83°34'00"W.; to lat.
41°22'00"N., long. 84°05'00"W.; to the point
of beginning.

* * * * *

Issued in Des Plaines, Illinois on January

9, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1925 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 970103001-7001-01]
RIN 0648—-XX79

Point Reyes/Farallon Islands National
Marine Sanctuary; Name Change

AGENCY: Sanctuaries and Reserves
Division (SRD), Office of Ocean and

Coastal Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Final rule, technical
amendment.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
changing the name of the Point Reyes/
Farallon Islands National Marine
Sanctuary to the Gulf of the Farallones
National Marine Sanctuary.

EFFECTIVE DATE: January 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Moore at (301) 713-3141.

SUPPLEMENTARY INFORMATION: The Point
Reyes/Farallon Islands National Marine
Sanctuary (Sanctuary) was designated in
1981. Soon after its designation the
Sanctuary was commonly referred to as
the Gulf of the Farallones National
Marine Sanctuary. This name was used
to reflect the area’s bioregion and
location, and because it was a more
simple and familiar way for the public
and NOAA to refer to the Sanctuary. In
1987, with the preparation of a
management plan for the site, the name
Gulf of the Farallones National Marine
Sanctuary was adopted by NOAA.
Consequently, the name Gulf of the
Farallones has been commonly used by
NOAA, State and Federal agencies and
the public for nearly ten years and is the
name by which the Sanctuary and area
is known. By this final rule, NOAA is
officially changing the name of the
Sanctuary to the Gulf of the Farallones
National Marine Sanctuary to reflect its
commonly used name, and to remove
any remaining misunderstanding which
may arise because the Code of Federal
Regulations refers to the Sanctuary by
its original name.

Because this amendment is technical
in nature, having no substantive impact,
no useful purpose would be served by
providing notice and opportunity for
comment under the Administrative
Procedure Act. Accordingly, the Acting
Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management under 5 U.S.C. 553(b)(B)
for good cause finds that providing
notice and opportunity for comment is
unnecessary. Nor is a 30-day delay in
effective date required under 5 U.S.C.
553(d) due to the non-substantive nature
of this technical amendment.

Authority: 16 U.S.C. §1431 et seq.

(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)
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Dated: January 17, 1997.
David L. Evans,
Acting Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management.

Accordingly, for the reasons set forth
above, 15 CFR Part 922 is amended as
follows:

PART 922—[AMENDED]

1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

2. Part 922 is amended by deleting
“Point Reyes/Farallon Islands National
Marine Sanctuary’’ wherever it appears
and replacing it with “Gulf of the
Farallones National Marine Sanctuary.”

[FR Doc. 97-1872 Filed 1-24-97; 8:45 am]
BILLING CODE 3510-08-M

RAILROAD RETIREMENT BOARD

20 CFR Part 211
RIN 3220-AB10
Finality of Records of Compensation

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby adopts regulations
pertaining to the finality of reports of
compensation. The regulations relate to
corrections to records of compensation
more than four years after the date on
which the compensation was required
to be reported to the Board.

EFFECTIVE DATE: January 27, 1997.

ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.

FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Senior Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611,
telephone (312) 751-4513, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION: This rule
amends part 211 of the Board’s
regulations (Creditable Railroad
Compensation) by adding a new
§211.16 to that part. Under section 9 of
the Railroad Retirement Act, the Board
will not change an employee’s record of
reported compensation if the change is
requested more than four years after the
report of compensation is required to be
filed under § 209.6 of the Board’s
regulations. Section 211.16 explains
when the Board will change a record of
compensation beyond the four year
period; for example, where the record is
incorrect because of clerical error or

fraud, where the compensation was
posted to the wrong period or person, or
where the compensation was originally
reported to the Social Security
Administration but the Board or a court
has determined that it should have been
reported to the Board.

On December 26, 1995, the Board
published this rule as a proposed rule
(60 FR 66770). The Labor Member of the
Board dissented from publication of the
proposed rule. His reasons for doing so
were set forth in the Supplementary
Information section of the proposed rule
(60 FR 66770). Comments on the
proposed rule were invited on or before
February 26, 1996. Three comments
were received with respect to the
proposed rule. Two commentors
indicated agreement with the views of
the Labor Member and urged the Board
to adopt those views. One of these
commentors also suggested that it is
inequitable to put on the employee the
burden of the consequences of
erroneous reporting by employers or
erroneous action by a Government
agency. A third commentor (the joint
comments of the Association of
American Railroads and representatives
of rail labor) submitted comments and
suggested certain changes to the
proposed rule. The Board has
considered these comments and has
made changes as explained below.

The rule, which is now being adopted
as a final rule, protects the interests of
employees, but also protects the
integrity of the trust funds which fund
the benefits paid by the agency.
Employees have the right to request the
Board to credit service and
compensation under the Railroad
Retirement Act. Accordingly, an
employee who believes that he should
receive credit, either because he
believes that he has been misclassified
as an independent contractor or because
he believes that his employer should be
a covered employer under the Railroad
Retirement Act, can notify the Board so
the Board can investigate the situation.
The final regulation gives recognition to
this right but protects the integrity of the
trust funds by requiring employees to
come forward in a timely manner to
contest the correctness of their service
and compensation records. By requiring
timely protests the regulation puts the
Government in a better position to
collect any employment taxes associated
with the service and compensation
correction. It should also be noted that
an employee who does not receive full
retroactive service credit because he did
not timely protest his employment
record would still receive social security
credit for the service in question, which
social security covered credit would be

used in computing any tier | benefit
under the Railroad Retirement Act.

As noted above, the Board has revised
the proposed rule in accordance with
comments received. In response to a
concern of the Labor Member, which
was repeated by the commentors, to the
effect that an employee may not receive
credit in certain circumstances under
either the Railroad Retirement Act or
the Social Security Act, the Board has
added language to § 211.16(c) to clarify
that this will not happen. The comment
concerned a situation where a company
has been ruled an employer but taxes
have not been paid for service more
than 4 years in the past. Under the final
rule service more than four years in the
past would not be creditable under the
RRA. There was concern that in this
situation the service might not be
creditable under the SSA. First of all,
the Board does not believe that the
service would be removed under the
Social Security Act; however, if this
were to occur, the Railroad Retirement
Board would use this service and wages
in computing the tier | component of the
employee’s railroad retirement annuity
pursuant to section 1(h)(8) of the
Railroad Retirement Act (45 U.S.C.
231(h)(8)). Under section 1(h)(8) of the
Railroad Retirement Act remuneration
that has been subject to tier | railroad
retirement taxes, which is how the
Board would view wage credits
removed under the Social Security Act,
is considered to be creditable
compensation for the computation of
railroad retirement tier | benefits. As
noted above, language has been added
to section 211.16(c) to clarify this result.
If the employee does not accrue the
minimum 120 months of railroad
retirement service prior to retirement or
death so as to be qualified for benefits
under the Railroad Retirement Act, his
railroad service and compensation will
be transferred to the Social Security
Administration and used in computing
any benefits payable under the Social
Security Act.

The other change that has been made
in the final rule is the addition of an
exception to the general bar against
crediting compensation retroactive more
than four years without the payment of
taxes. The exception would apply in the
case of an employee’s record that is
erroneous as a result of fraudulent
reporting by the employee’s employer.

The Office of Management and Budget
determined that this is a significant
regulatory action under Executive Order
12866 and has approved its publication
as a final rule. There are no information
collections associated with this rule.



3790

Federal Register / Vol. 62, No. 17 / Monday, January 27, 1997 / Rules and Regulations

List of Subjects in 20 CFR Part 211

Pensions, Railroad employees,
Railroad retirement.

For the reasons set out in the
preamble, chapter Il of title 20 of the
Code of Federal Regulations is amended
as follows:

PART 211—[AMENDED]

1. The authority citation for part 211
continues to read as follows:

Authority: 45 U.S.C. 231(f).

2. Part 211 is amended by adding a
new §211.16 to read as follows:

§211.16 Finality of records of
compensation.

(a) Time limit for corrections to
records of compensation. The Board’s
record of the compensation reported as
paid to an employee for a given period
shall be conclusive as to amount, or if
no compensation was reported for such
period, then as to the employee’s having
received no compensation for such
period, unless the error in the amount
of compensation or the failure to make
return of the compensation is called to
the attention of the Board within four
years after the date on which the
compensation was required to be
reported to the Board as provided for in
§209.6 of this chapter.

(b) Correction after 4 years. (1) The
Board may correct a report of
compensation after the time limit set
forth in paragraph (a) of this section
where the compensation was posted or
not posted as the result of fraud on the
part of the employer.

(2) Subject to paragraph (c) of this
section, the Board may correct a report
of compensation after the time limit set
forth in paragraph (a) of this section for
one of the following reasons:

(i) Where the compensation was
posted for the wrong person or the
wrong period;

(i) Where the earnings were
erroneously reported to the Social
Security Administration in the good
faith belief by the employer or employee
that such earnings were not covered
under the Railroad Retirement Act and
there is a final decision of the Board
under part 259 of this chapter that such
employer or employee was covered
under the Railroad Retirement Act
during the period in which the earnings
were paid;

(iif) Where a determination pertaining
to the coverage under the Railroad
Retirement Act of an individual,
partnership, or company as an
employer, is retroactive; or

(iv) Where a record of compensation
could not otherwise be corrected under

this part and where in the judgment of
the three-member Board that heads the
Railroad Retirement Board failure to
make a correction would be inequitable.

(c) Limitation on Crediting Service. (1)
Except as provided in paragraph (b)(1)
of this section, no employee may be
credited with service months or tier Il
compensation beyond the four year
period referred to in paragraph (a) of
this section unless the employee
establishes to the satisfaction of the
Board that all employment taxes
imposed by sections 3201, 3211, and
3221 of title 26 of the Internal Revenue
Code have been paid with respect to the
compensation and service.

(2) The limitation on the creditability
of service months and tier Il
compensation in paragraph (c)(1) of this
section shall not affect the creditability,
for purposes of computing the tier |
component of a railroad retirement
annuity, of compensation payments
with respect to which taxes have been
paid under either the Railroad
Retirement Tax Act or the Federal
Insurance Contributions Act.

Dated: January 15, 1997.
By Authority of the Board.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 97-1906 Filed 1-24-97; 8:45 am]
BILLING CODE 7905-01-P

20 CFR Parts 355, 356
RIN 3220-AB24
Adjustment of Civil Monetary Penalties

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: As required by subsection (s)
of the Debt Collection Improvement Act
of 1996, the Railroad Retirement Board
(Board) hereby amends its regulations to
provide for adjustments in the amount
of civil monetary penalties. The
amendment will increase the amount of
penalties under the jurisdiction of the
Board to keep pace with inflation.
EFFECTIVE DATE: January 27, 1997.
ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Michael C. Litt, General Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611,
(312) 751-4929, TDD (312) 751-4701.
SUPPLEMENTARY INFORMATION:
Subsection (s) of the Debt Collection
Improvement Act of 1996, Public Law
104-134, amended the Federal Civil
Penalties Inflation Adjustment Act of

1990 to require agencies to publish
regulations within 180 days of
enactment of the amendment, April 26,
1996, providing for the adjustment of
civil monetary penalties provided by
law within the jurisdiction of the
agency.

The penalties authorized in the
Program Fraud Civil Remedies Act and
under the false claims provisions at 31
U.S.C. 3729(a) are within the
jurisdiction of the Railroad Retirement
Board and, therefore, the Board is
required to publish regulations
providing for the adjustment of the
monetary penalties.

The Federal Civil Penalties Inflation
Adjustment Act requires that civil
monetary penalties be adjusted by the
percentage by which the Consumer
Price Index for the month of June of the
calendar year preceding the adjustment
exceeds the Consumer Price Index for
the month of June of the calendar year
in which the amount of such civil
monetary penalty was last set or
adjusted. That Act also mandates
rounding of the adjustment, depending
on the amount of the maximum penalty:
Any adjustment must be rounded to the
nearest $1,000 for maximum penalties
greater than $1,000 and less than or
equal to $10,000. However, the
amendment limits the initial increase to
ten percent of the amount of the
maximum penalty.

In both instances the ratio of the
Consumer Price Index for the month of
June of the calendar year preceding the
adjustment to the Consumer Price Index
for the month of June of the calendar
year in which the amount of such civil
monetary penalty was last set or
adjusted is 456.7/327.9, which would
produce an increase considerably in
excess of ten percent of the penalties.
Under the Program Fraud Civil
Remedies Act the maximum penalty is
$5,000 (there is no minimum penalty);
accordingly, this action will increase the
maximum penalty by $500. The
minimum and maximum penalties
under 31 U.S.C. 3729(a) are $5,000 and
$10,000 respectively; accordingly, this
action will increase the minimum
penalty by $500 and the maximum
penalty by $1,000.

The amendment also restricts
application of the adjustments to
violations which occur after the date the
increase takes effect. Therefore, the
increases would not apply in the case of
any violation occurring before the
effective date of these regulations.

On October 22, 1996, the Board
published this rule as a proposed rule
(61 FR 54745), inviting comments on or
before November 21, 1996. No
comments were received.
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The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action for
purposes of Executive Order 12866.
Therefore, no regulatory impact analysis
is required. There are no information
collections associated with this rule.

List of Subjects in 20 CFR Parts 355 and
356

Railroad employees, Railroad
retirement.

For the reasons set forth in the
preamble, title 20, chapter Il, subchapter
E, is amended as follows:

PART 355—REGULATIONS UNDER
THE PROGRAM FRAUD CIVIL
REMEDIES ACT OF 1986

1. The authority citation for part 355
continues to read as follows:

Authority: 31 U.S.C. 3809.

§355.3 [Amended]

2. Section 355.3(a)(1)(iv) is amended
by adding at the end thereof a new
sentence to read ‘“This penalty is subject
to adjustment in accord with part 356 of
this chapter.”

3. Section 355.3(b)(1)(ii) is amended
by adding at the end thereof a new
sentence to read “This penalty is subject
to adjustment in accord with part 356 of
this chapter.”

4. A new part 356 is added to
subchapter E to read as follows:

PART 356—CIVIL MONETARY
PENALTY INFLATION ADJUSTMENT

Sec.

356.1 Introduction.

356.2 Program Fraud Civil Remedies
Act of 1986.

356.3 False claims.

Authority: 28 U.S.C. 2461; 31 U.S.C. 3729,
38009.

§356.1 Introduction.

(a) The Federal Civil Penalties
Inflation Adjustment Act requires that
civil monetary penalties be adjusted by
the percentage by which the Consumer
Price Index for the month of June of the
calendar year preceding the adjustment
exceeds the Consumer Price Index for
the month of June of the calendar year
in which the amount of such civil
monetary penalty was last set or
adjusted. That Act also mandates
rounding of the adjustment, depending
on the amount of the maximum penalty.

(b) The ratio of the Consumer Price
Index for the month of June of the
calendar year preceding this adjustment
to the Consumer Price Index for the
month of June of the calendar year in
which the amount of civil monetary

penalties provided for under the
Program Fraud Civil Remedies Act (31
U.S.C. 3801-3812) and the false claims
provisions at 31 U.S.C. 3729(a) was last
set or adjusted, 1986, is 456.7/327.9,
which produces the following increases
in the penalties after applicable
rounding:

(1) The maximum penalty under the
Program Fraud Civil Remedies Act for a
false claim or statement would be
increased from $5,000 to $7,000.

(2) The maximum and minimum
penalties under the false claims
provisions at 31 U.S.C. 3729(a) would
be increased from $10,000 to $14,000
and $5,000 to $7,000, respectively.

(c) Imposition of the increases are
limited to actions occurring after the
effective date of the increases.

(d) No increase may exceed ten
percent of the penalty or range of
penalties, as applicable.

§356.2 Program Fraud Civil Remedies Act
of 1986.

In the case of penalties assessed under
part 355 of this chapter, an additional
penalty of $500 may be assessed for
claims or statements made after October
23, 1996.

§356.3 False claims.

In the case of penalties assessed under
31 U.S.C. 3729 based on actions
occurring after October 23, 1996, the
minimum penalty is $5,500 and the
maximum penalty is $11,000.

Dated: January 15, 1997.

By Authority of the Board.

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 97-1916 Filed 1-24-97; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 101
[Docket No. 95P-0337]

Food Labeling: Saccharin and Its
Salts; Retail Establishment Notice

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is revoking the
food labeling regulation that prescribes
conditions for the display by a retail
establishment of a notice concerning the
sale of products containing saccharin
and its salts. This action is being taken

in response to an act to repeal the
saccharin notice requirement and a
citizen petition submitted by the Calorie
Control Council. This action is intended
to reduce the burden on small
businesses.

EFFECTIVE DATE: January 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Gerad L. McCowin, Center for Food
Safety and Applied Nutrition (HFS—
151), Food and Drug Administration,
200 C st. SW., Washington, DC 20204,
202-205-4561.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 27, 1996
(61 FR 50770), FDA published a
proposal to amend its food labeling
regulations by revoking §101.11
Saccharin and its salts; retail
establishment notice (21 CFR 101.11).
The agency had issued this proposal
partly in response to enactment on April
1, 1996, of Pub. L. 104-124, which
amended the Federal Food, Drug, and
Cosmetic Act (the act) by repealing
section 403(p) (21 U.S.C. 343(p)), and
partly in response to a citizen petition
that it received on October 11, 1995,
from the Calorie Control Council
requesting that the agency revoke this
provision. No comments were received
in response to the proposal.

Having received no comments, FDA
concludes that, for the reasons set forth
in the proposal, it is appropriate to
amend its food labeling regulations by
revoking §101.11. In view of the
revocation of section 403(p) of the act by
Pub. L. 104-124 and the fact that section
403(0) of the act requires that all food
products containing saccharin include
on their labeling a warning statement
(see Statement of final guidelines for
labeling of food products containing
saccharin (42 FR 62209, December 9,
1977)), the agency finds that §101.11 is
no longer necessary. This action is also
consistent with the Administration’s
“Reinventing Government” initiative
which seeks to ease burdens on
regulated industry and consumers.

FDA has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866. This final rule is expected to
reduce the burden on small businesses.
Therefore, the agency certifies that this
final rule will not have a significant
adverse impact on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
601-612).

The agency has determined under 21
CFR 25.24(a)(11) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
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nor an environmental impact statement
is required.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501, et seq.).

List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 101 is
amended as follows:

PART 101—FOOD LABELING

1. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 301, 402, 403, 409,
701 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 331, 342, 343, 348, 371).

§101.11 [Removed]

2. Section 101.11 Saccharin and its
salts; retail establishment notice is
removed from subpart A.

Dated: January 17, 1997.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-1853 Filed 1-24-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[TD 8713]

RIN 1545-AU93

Section 42(d)(5) Federal Grants

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations with respect to
the low-income housing tax credit
relating to the application of section
42(d)(5) to certain rental assistance
programs under section 42(g)(2)(B)(i).
The regulations clarify that certain types
of federal rental assistance payments do
not result in a reduction in the eligible
basis of a low-income housing building.
The text of these regulations also serves
as the text of the proposed regulations
set forth in the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register.

EFFECTIVE DATE: These regulations are
effective January 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Christopher J. Wilson (202) 622-3040
(not a toll-free call).

SUPPLEMENTARY INFORMATION:

Background

Under section 42(d)(1), the eligible
basis used to compute the low-income
housing tax credit of a new low-income
building is the adjusted basis of the
building as of the close of the first
taxable year of the credit period. Section
42(d)(5) provides that if, during a
taxable year in the compliance period
(as defined in section 42(i)(1)), a federal
grant is made with respect to a low-
income building or the operation
thereof, the eligible basis of the building
for the taxable year and all succeeding
taxable years is reduced to the extent of
the federal grant. Questions have arisen
whether rental assistance payments
under section 8 of the United States
Housing Act of 1937 (Act) (42 U.S.C.
§1437f) and certain rental assistance
payments under section 9 of the Act (42
U.S.C. 14379) are federal grants
requiring a reduction in eligible basis.

The legislative history of section 42
indicates that section 42(d)(5) was
enacted to prevent a taxpayer from
“double-dipping” in federal benefits. S.
Rep. No. 313, 99th Cong., 2d Sess. lI-
767 (1986), 1986-3 (Vol 3) C.B. 767.
This would occur, for example, if the
owner of a building received both the
low-income housing credit and a
federal-interest subsidy or federal grant
with respect to the building. The
legislative history further indicates,
however, that Congress did not intend
to treat federal rental assistance
payments as grants for this purpose.
Thus, the legislative history indicates
that no basis reduction is required for
rental assistance payments provided by
the Department of Housing and Urban
Development (HUD) under section 8 of
the Act. (In contrast to this treatment of
section 8 rental assistance payments,
section 42(c)(2) generally denies the
low-income housing tax credit to
buildings that receive ‘““moderate
rehabilitation assistance” under section
8(e)(2) of the Act).

HUD recently was granted the
authority to assist mixed-finance
projects under section 9 of the Act.
Under this new initiative, public
housing authorities receiving HUD
assistance are permitted to disburse that
assistance to private owners as
reimbursement for the operating
expenses of units the owner has agreed
to maintain for public-housing tenants.
This section 9 assistance for operating

expenses functions in a manner similar
to rental assistance payments under
section 8 of the Act. The section 8 rental
assistance payments are designed to
compensate the unit owner for all or
part of the difference between the rent
a low-income tenant is able to pay and
a fair market rent standard as set by
HUD. Similarly, the section 9 payments
are designed to cover an allocable share
of operating costs of the units rented to
low-income tenants, thus, in effect,
supplementing the rents that these
tenants are required to pay.

Explanation of Provisions

These temporary regulations provide
that certain federal rental assistance
payments made to the owner of a
building on behalf of low-income
tenants are not federal grants with
respect to a building or its operation
that require a reduction in the building’s
eligible basis under section 42(d)(5).
These payments include rental
assistance payments made under section
8 of the Act, certain payments made
under section 9 of the Act, and
payments made under such other
programs or methods of rental
assistance as may be designated in the
Federal Register or the Internal Revenue
Bulletin.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this temporary regulation will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Christopher J. Wilson,
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.42-16T also issued under 26
U.S.C.42(n); > * *

Par. 2. Section 1.42-16T is added to
read as follows:

§1.42-16T Eligible basis reduced by
federal grants (temporary).

(a) In general. If, during any taxable
year of the compliance period
(described in section 42(i)(1)), a grant is
made with respect to any building or the
operation thereof and any portion of the
grant is funded with federal funds
(whether or not includible in gross
income), the eligible basis of the
building for the taxable year and all
succeeding taxable years is reduced by
the portion of the grant that is so
funded.

(b) Grants do not include certain
rental assistance payments. A federal
rental assistance payment made to a
building owner on behalf or in respect
of a tenant is not a grant made with
respect to a building or its operation if
the payment is made pursuant to—

(1) Section 8 of the United States
Housing Act of 1937,

(2) A qualifying program of rental
assistance administered under section 9
of the United States Housing Act of
1937; or

(3) A program or method of rental
assistance as the Secretary may
designate through the Federal Register
or in the Internal Revenue Bulletin (see
§601.601(d)(2) of this chapter).

(c) Qualifying rental assistance
program. For purposes of paragraph
(b)(2) of this section, payments are made
pursuant to a qualifying rental
assistance program administered under
section 9 of the United State Housing
Act of 1937 to the extent that the
payments—

(1) Are made to a building owner
pursuant to a contract with a public
housing authority with respect to units
the owner has agreed to maintain as
public housing units (PH-units) in the
building;

(2) Are made with respect to units
occupied by public housing tenants,
provided that, for this purpose, units
may be considered occupied during
periods of short term vacancy (not to
exceed 60 days); and

(3) Do not exceed the difference
between the rents received from a
building’s PH-unit tenants and a pro
rata portion of the building’s actual
operating costs that are reasonably
allocable to the PH-units (based on
square footage, number of bedrooms, or
similar objective criteria), and provided
that, for this purpose, operating costs do
not include any development costs of a
building (including developer’s fees) or
the principal or interest of any debt
incurred with respect to any part of the
building.

(d) Effective date. This section is
effective January 27, 1997.

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: January 8, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-1790 Filed 1-24-97; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250
RIN 1010-AB50
Hydrogen Sulfide Requirements for

Operations in the Outer Continental
Shelf

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Final rule.

SUMMARY: This rule revises requirements
for preventing hydrogen sulfide (H2S)
releases, detecting and monitoring HzS
and sulphur dioxide (SO>), protecting
personnel, providing visual and audible
warnings, and training personnel. The
rule also establishes requirements for
HS flaring. The revisions are necessary
to keep up with current practices and
technologies, and to enhance personnel
safety and environmental protection.
EFFECTIVE DATE: March 28, 1997.

FOR FURTHER INFORMATION CONTACT: E.P.
Danenberger at (703) 787-1598 or John
Mirabella at (703) 787-1600.
SUPPLEMENTARY INFORMATION: On May
11, 1995, we published in the Federal
Register (60 FR 25178) a reproposed
rule, which incorporated comments to a
previous proposed rule which we
published on August 15, 1990 (55 FR
33326). The reproposed rule
incorporated the latest editions of two
documents:

* American National Standard
Institute (ANSI), American National
Standard for Respiratory Protection
(ANSI 288.2-1992), and

« The National Association of
Corrosion Engineers’ (NACE) Standard
(MR-01-92), Recommended Practice
(RP), Sulfide Stress Cracking Resistant
Metallic Materials for Oil Field
Equipment.

We received a total of three responses:
one from the National Institute of Safety
and Health (NIOSH) and two from
industry. We have addressed their
comments below and have rewritten the
rule in a clearer and more user-oriented
style. We have subdivided some
sections. As a result, some sections have
been renumbered.

Discussion of Comments

Comment: NIOSH referred to
recommendations it had given to the
Occupational Safety and Health
Administration with respect to “‘bearded
workers” and “wearing contact lenses,”
and recommended that the pressure-
demand-type respirator required should
be certified by NIOSH.

Response: We have incorporated by
reference the ANSI Z88.2 standard that
addresses the topics of ‘“‘bearded
workers” and ‘““‘wearing of contact
lenses.” We believe our rule is
consistent with regulations promulgated
by other Federal agencies but do not
agree that certification by other agencies
is needed.

Comment: There is a critical need for
a system that would continuously
monitor and detect any emissions the
instant they occur at wellheads and
manifolds.

Response: We consider the sensors
that detect the presence of HS in air to
be part of a continuous monitoring
system. Sensor locations take into
consideration design factors such as
type of decking, location of fire walls,
ventilation, or area confinement.
Alternative monitoring systems may be
desirable for production systems that
have components which are prone to
erosion and leaks. MMS encourages
lessees to use new or alternative
monitoring systems that enhance leak
detection capabilities.

Comment: Delete the requirements
concerning SO»-detection and
monitoring equipment. The commenter
stated that a properly designed flare
system, coupled with general
requirements allowing operators to
establish personnel exposure limits,
should be adequate for personnel
protection on a facility.

Response: We agree that operators
should be permitted to propose
alternatives to the use of portable of
fixed SO, monitors to monitor air
quality while burning gas containing
H.S. We added a provision to allow the
District Supervisor to consider and
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approve alternative engineering
controls.

Comment: The requirement
concerning training for visitors who stay
overnight on a facility should be given
to visitors who remain 2 consecutive
nights. The suggested wording would
eliminate unnecessary detailed training
for office associates and other visitors
who infrequently visit the facility. The
commenter also recommended the
substitution of the phrase ““abbreviated
training program’ with the word
“briefing.”

Response: We agree with the
commenter that “overnight” is not an
appropriate criteria. We have modified
the requirement to provide more
flexibility by allowing stays of up to 24
hours.

Comment: Expand the requirement
concerning resuscitators by adding the
words: “‘on manned facilities and a
number equal to the personnel on board,
not to exceed three, on unmanned
facilities.” The suggested words would
indicate that it is not necessary to
maintain or provide three resuscitators
in facilities where there are less than
three persons.

Response: We agree and used the
suggested words, with modifications.

Comment: Change the requirement of
drills for each person within 24 hours
after duty begins and at least once
during every subsequent 7-day period
be changed to say: “A drill will be
conducted for each person at the facility
during his or her normal duty.” The
commenter felt that drills for each
person within 24 hours after duty begins
is an unnecessary administrative burden
due to varied work rotations. Also, in
order to indicate that H,S drills and
training can be conducted as part of
other drills, the following words be
inserted: ““HS drills and training may
be conducted in conjunction with other
safety meetings or with rig/facility
abandonment drills.”

Response: We agree with the
suggestion concerning drill frequency
and used the suggested words, with
modifications. Lessees may combine
H.S drills with other training or drills
if scenarios are realistic and the drill
procedures effectively prepare
personnel for an H,S emergency.

Comment: Expand the operational
danger signs requirement by adding the
words: “‘and/or red flashing lights be
illuminated.” The commenter observed
that the proposed rule permits use of
electronic systems. However, the actual
language of the proposed rule did not
include such provisions. The use of
flashing lights may be more effective
than flags.

Response: We agree. The suggested
words, modified to say, ‘“‘and/or activate
flashing red lights,” will be inserted in
the requirement.

Comment: Clarify sensor locations in
enclosed areas in order to avoid
contradictory interpretations.

Response: We agree. We have
modified that requirement.

Comment: Expand the requirement
concerning the use of detectors in
nearby facilities by adding the words:
“To invoke this requirement the District
Supervisor will consider dispersion
modeling results from a possible release
to determine if 20 parts per million
(ppm) H2S concentration levels could be
exceeded at nearby facilities.” The
added language would explain the
decision process used to invoke the
requirement of having monitoring
equipment at third party sites.

Response: We agree and used the
suggested words with modifications.

Comment: Reduce the nominal
breathing time of “‘at least 15 minutes”
for respirators to “‘at least 5 minutes.”
The commenter states that experience
from drills indicate that a 5 minute
nominal breathing time is adequate for
a trained user to reach a safe briefing
area, and that the cited ANSI document
does not specify a 15 minute normal
breathing time for this application.

Response: We do not agree with the
commenter. We feel that the risk of
entering or exiting an H,S atmosphere
that is immediately dangerous to life or
health warrants the use of a self-
contained air supply as recommended
in Section A.9.1.3 of ANSI Z88.2-1992,
i.e., a supply of 15 minutes or more.
Commenters responding to our
previously proposed rule published in
the Federal Register on August 15,
1990, requested that we specify a self-
contained breathing time. We decided to
specify a nominal breathing time of at
least 15 minutes because 5 minutes
might now allow personnel enough time
to escape from an emergency.

Comment: Insert the words “upon
request of the Regional Supervisor” in
the recordkeeping requirements
concerning monthly reports of flared
and vented gas containing HzS as
required in § 250.175(d)(3). Some
regions are under control of local
authorities concerning air pollution and
require submission of such reports,
making the report to MMS optional. The
suggested changes would provide local
MMS offices with the authority to
require this report only as needed and
avoids duplication.

Response: The suggested words will
be inserted in the section. On May 20,
1996, a final rule modified § 250.175. In
consequence, the paragraphs contained

in that section were renumbered. Thus,
§250.175(d)(3) became § 250.175(f)(3).

Author: Mario Rivero, Information
and Training Branch, prepared this
document.

Executive Order (E.O.) 12866

This final rule does not meet the
criteria for a significant rule requiring
review by the Office of Management and
Budget (OMB) under E.O. 12866.

Regulatory Flexibility Act

This proposed amendment to the rule
will not have any significant effects on
a substantial number of small entities.
In general, the entities that engage in
offshore activities are not small due to
the technical and financial resources
and experience needed to safely
conduct such activities. Small entities
are more likely to operate onshore or in
State waters—areas not covered by the
proposed rule. When small entities do
work in the OCS, they are likely to be
contractors. Working in an HzS
environment can be dangerous, and it is
important that all operators and
contractors follow the rules. Small
entities that work on the OCS have been
able to comply with existing rules and
will be able to comply with the new
rules. These changes to the rules will
not affect their ability to compete.

Paperwork Reduction Act

MMS has submitted to OMB for
approval the information collection
requirements in this final rule which
revises §250.67 (OMB Control Number
1010-0053) and adds § 250.175(f) (OMB
Control Number 1010-0041). On
February 6, 1996, we provided a 60-day
review and comment process through a
notice in the Federal Register (61 FR
4480). The Paperwork Reduction Act of
1995 provides that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

The titles of the collections of
information are ‘30 CFR Part 250,
Subpart D, Oil and Gas Drilling
Operations” (1010-0053) and ““30 CFR
Part 250, Subpart K, Oil and Gas
Production Rates™ (1010-0041).

The collections of information in this
final rule consist of the reporting and
recordkeeping necessary to prevent HxS
releases, protect human safety, and
detect and monitor SO.. They include
critical contingency plan requirements;
recordkeeping on training, drilling, and
equipment monitoring activities;
posting of safety, emergency and
warning procedures; and MMS
reporting requirements. Responses are
mandatory.
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MMS needs the information to
ascertain the condition of a drilling site
and to determine if lessees are properly
providing for the safety of operations
and protection of human life or health
and the environment. We use the
information to avoid and eliminate
hazards inherent in drilling operations.

The respondents are approximately 26
Federal oil and gas lessees. The
frequency of response is ““‘on occasion.”

In §250.67, we estimate an annual
reporting burden of 849 hours and an
annual recordkeeping burden of 16,189
hours. In §250.175(f), we estimate an
annual reporting burden of 432 hours.
The burden estimates include the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding the burden
or any other aspect of the collections of
information contained in § 250.67 and
§250.175(f), including suggestions for
reducing the burdens, to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Interior, Room 10102, 725 17th Street,
NW., Washington, DC 20503 (OMB
control number 1010-0053 or 1010—
0041). Send a copy of your comments to
the Information Collection Clearance
Officer, Minerals Management Service,
Mail Stop 2053, 381 Elden Street,
Herndon, Virginia 20170-4817.

Takings Implication Assessment

The DOI determined that this final
rule does not represent a governmental
action capable of interference with
constitutionally protected rights. Thus,
DOI does not need to prepare a Takings
Implication Assessment pursuant to
E.O. 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

E.O. 12988

The DOI certified to OMB that the
rule meets the applicable reform
standards provided in Sections 3(a) and
3(b)(2) of E.O. 12988.

Unfunded Mandates Reform Act of
1995

The DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

National Environmental Policy Act

The DOI determined that this action
does not constitute a major Federal

action significantly affecting the quality
of the human environment; therefore, an
Environmental Impact Statement is not
required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
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development and production, Sulphur
exploration, Surety bonds.

Dated: January 9, 1997.
Sylvia V. Baca,

Deputy Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) amends 30 CFR part 250
as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2.1n §250.1, paragraphs (c)(7) and
(9)(1) are revised to read as follows:

§250.1 Documents incorporated by
reference.
* * * * *

(C) * X *

(7) ANSI 788.2-1992, American National
Standard for Respiratory Protection,
Incorporated by Reference at:
§§250.67(g)(4)(iv) and (j)(13)(ii).

* * * * *

(1) NACE Standard MR.01-75-96, Sulfide
Stress Cracking Resistant Metallic Materials
for Oil Field Equipment, January 1996,
Incorporated by Reference at: § 250.67(p)(2).
* * * * *

3. In §250.2, the definitions for Zones
known to contain H.S, Zones where the
absence of H.S has been confirmed, and
Zones where the presence of HS is
unknown are removed.

4. Section 250.67 is revised to read as
follows:

§250.67 Hydrogen sulfide

(a) What precautions must | take
when operating in an HxS area? You
must:

(1) Take all necessary and feasible
precautions and measures to protect
personnel from the toxic effects of H.S

and to mitigate damage to property and
the environment caused by H.S. You
must follow the requirements of this
section when conducting drilling, well-
completion/well-workover, and
production operations in zones with
HS present and when conducting
operations in zones where the presence
of HS is unknown. You do not need to
follow these requirements when
operating in zones where the absence of
HS has been confirmed; and

(2) Follow your approved contingency
plan.

(b) Definitions. Terms used in this
section have the following meanings:

Facility means a vessel, a structure, or
an artificial island used for drilling,
well-completion, well-workover, and/or
production operations.

H.S absent means:

(1) Drilling, logging, coring, testing, or
producing operations have confirmed
the absence of H5S in concentrations
that could potentially result in
atmospheric concentrations of 20 ppm
or more of H,S; or

(2) Drilling in the surrounding areas
and correlation of geological and
seismic data with equivalent
stratigraphic units have confirmed an
absence of H,S throughout the area to be
drilled.

H.S present means that drilling,
logging, coring, testing, or producing
operations have confirmed the presence
of H2S in concentrations and volumes
that could potentially result in
atmospheric concentrations of 20 ppm
or more of HzS.

H>S unknown means the designation
of a zone or geologic formation where
neither the presence nor absence of HxS
has been confirmed.

Well-control fluid means drilling mud
and completion or workover fluid as
appropriate to the particular operation
being conducted.

(c) Classifying an area for the
presence of HxS. You must:

(1) Request and obtain an approved
classification for the area from the
Regional Supervisor before you begin
operations. Classifications are “HzS
absent,” HxS present,” or “‘H,S
unknown’’;

(2) Submit your request with your
application for permit to drill;

(3) Support your request with
available information such as geologic
and geophysical data and correlations,
well logs, formation tests, cores and
analysis of formation fluids; and

(4) Submit a request for
reclassification of a zone when
additional data indicate a different
classification is needed.

(d) What do | do if conditions change?
If you encounter HsS that could
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potentially result in atmospheric
concentrations of 20 ppm or more in
areas not previously classified as having
H2S present, you must immediately
notify MMS and begin to follow
requirements for areas with HzS present.

(e) What are the requirements for
conducting simultaneous operations?
When conducting any combination of
drilling, well-completion, well-
workover, and production operations
simultaneously, you must follow the
requirements in the section applicable
to each individual operation.

(f) Requirements for submitting an
H2S Contingency Plan. Before you begin
operations, you must submit an HzS
Contingency Plan to the District
Supervisor for approval. Do not begin
operations before the District Supervisor
approves your plan. You must keep a
copy of the approved plan in the field,
and you must follow the plan at all
times. Your plan must include:

(1) Safety procedures and rules that
you will follow concerning equipment,
drills, and smoking;

(2) Training you provide for
employees, contractors, and visitors;

(3) Job position and title of the person
responsible for the overall safety of
personnel;

(4) Other key positions, how these
positions fit into your organization, and
what the functions, duties, and
responsibilities of those job positions
are;

(5) Actions that you will take when
the concentration of H>S in the
atmosphere reaches 20 ppm, who will
be responsible for those actions, and a
description of the audible and visual
alarms to be activated;

(6) Briefing areas where personnel
will assemble during an HS alert. You
must have at least two briefing areas on
each facility and use the briefing area
that is upwind of the H>S source at any
given time;

(7) Criteria you will use to decide
when to evacuate the facility and
procedures you will use to safely
evacuate all personnel from the facility
by vessel, capsule, or lifeboat. If you use
helicopters during H.S alerts, describe
the types of H,S emergencies during
which you consider the risk of
helicopter activity to be acceptable and
the precautions you will take during the
flights;

(8) Procedures you will use to safely
position all vessels attendant to the
facility. Indicate where you will locate
the vessels with respect to wind
direction. Include the distance from the
facility and what procedures you will
use to safely relocate the vessels in an
emergency;

(9) How you will provide protective-
breathing equipment for all personnel,
including contractors and visitors;

(10) The agencies and facilities you
will notify in case of a release of H>S
(that constitutes an emergency), how
you will notify them, and their
telephone numbers. Include all facilities
that might be exposed to atmospheric
concentrations of 20 ppm or more of
H2S;

(11) The medical personnel and
facilities you will use if needed, their
addresses, and telephone numbers;

(12) H2S detector locations in
production facilities producing gas
containing 20 ppm or more of H.S.
Include an *““H,S Detector Location
Drawing’ showing:

(i) All vessels, flare outlets,
wellheads, and other equipment
handling production containing H5S;

(i) Approximate maximum
concentration of HxS in the gas stream;
and

(iii) Location of all H2S sensors
included in your contingency plan;

(13) Operational conditions when you
expect to flare gas containing H,S
including the estimated maximum gas
flow rate, H,S concentration, and
duration of flaring;

(14) Your assessment of the risks to
personnel during flaring and what
precautionary measures you will take;

(15) Primary and alternate methods to
ignite the flare and procedures for
sustaining ignition and monitoring the
status of the flare (i.e., ignited or
extinguished);

(16) Procedures to shut off the gas to
the flare in the event the flare is
extinguished;

(17) Portable or fixed sulphur dioxide
(SOy)-detection system(s) you will use
to determine SO, concentration and
exposure hazard when HS is burned;

(18) Increased monitoring and
warning procedures you will take when
the SO, concentration in the atmosphere
reaches 2 ppm;

(19) Personnel protection measures or
evacuation procedures you will initiate
when the SO, concentration in the
atmosphere reaches 5 ppm;

(20) Engineering controls to protect
personnel from SO,; and

(21) Any special equipment,
procedures, or precautions you will use
if you conduct any combination of
drilling, well-completion, well-
workover, and production operations
simultaneously.

(9) Training program.

(1) When and how often do employees
need to be trained? All operators and
contract personnel must complete an
H.S training program to meet the
requirements of this section:

(i) Before beginning work at the
facility; and

(ii) Each year, within 1 year after
completion of the previous class.

(2) What training documentation do |
need? For each individual working on
the platform, either:

(i) You must have documentation of
this training at the facility where the
individual is employed; or

(ii) The employee must carry a
training completion card.

(3) What training do | need to give to
visitors and employees previously
trained on another facility?

(i) Trained employees or contractors
transferred from another facility must
attend a supplemental briefing on your
H.S equipment and procedures before
beginning duty at your facility;

(ii) Visitors who will remain on your
facility more than 24 hours must receive
the training required for employees by
paragraph (g)(4) of this section; and

(iii) Visitors who will depart before
spending 24 hours on the facility are
exempt from the training required for
employees, but they must, upon arrival,
complete a briefing that includes:

(A) Information on the location and
use of an assigned respirator; practice in
donning and adjusting the assigned
respirator; information on the safe
briefing areas, alarm system, and
hazards of H>S and SO»; and

(B) Instructions on their
responsibilities in the event of an H>S
release.

(4) What training must | provide to all
other employees? You must train all
individuals on your facility on the:

(i) Hazards of H.S and of SO, and the
provisions for personnel safety
contained in the H>S Contingency Plan;

(ii) Proper use of safety equipment
which the employee may be required to
use;

(iii) Location of protective breathing
equipment, H,S detectors and alarms,
ventilation equipment, briefing areas,
warning systems, evacuation
procedures, and the direction of
prevailing winds;

(iv) Restrictions and corrective
measures concerning beards, spectacles,
and contact lenses in conformance with
ANSI 788.2;

(v) Basic first-aid procedures
applicable to victims of H»S exposure.
During all drills and training sessions,
you must address procedures for rescue
and first aid for H,S victims;

(vi) Location of:

(A) The first-aid kit on the facility;

(B) Resuscitators; and

(C) Litter or other device on the
facility.

(vii) Meaning of all warning signals.

(5) Do I need to post safety
information? You must prominently
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post safety information on the facility
and on vessels serving the facility (i.e,,
basic first-aid, escape routes,
instructions for use of life boats, etc.).

(h) Drills. (1) When and how often do
I need to conduct drills on HzS safety
discussions on the facility? You must:

(i) Conduct a drill for each person at
the facility during normal duty hours at
least once every 7-day period. The drills
must consist of a dry-run performance
of personnel activities related to
assigned jobs.

(ii) At a safety meeting or other
meetings of all personnel, discuss drill
performance, new H.S considerations at
the facility, and other updated H2S
information at least monthly.

(2) What documentation do | need?
You must keep records of attendance
for:

(i) Drilling, well-completion, and
well-workover operations at the facility
until operations are completed; and

(ii) Production operations at the
facility or at the nearest field office for
1 year.

(i) Visual and audible warning
systems—(1) How must | install wind
direction equipment? You must install
wind-direction equipment in a location
visible at all times to individuals on or
in the immediate vicinity of the facility.

(2) When do | need to display
operational danger signs, display flags,
or activate visual or audible alarms?

(i) You must display warning signs at
all times on facilities with wells capable
of producing HzS and on facilities that
process gas containing H.S in
concentrations of 20 ppm or more.

(ii) In addition to the signs, you must
activate audible alarms and display flags
or activate flashing red lights when
atmospheric concentration of H,S
reaches 20 ppm.

(3) What are the requirements for
signs? Each sign must be a high-
visibility yellow color with black
lettering as follows:

Letter height Wording
12 inches .......cccceeenne. Danger.
Poisonous Gas.
Hydrogen Sulfide.
7 inches ......ccccvveeeen. Do not approach if

red flag is flying.

Do not approach if
red lights are flash-
ing.

(Use appropriate
wording at right).

(4) May | use existing signs? You may
use existing signs containing the words
“Danger-Hydrogen Sulfide-H5S,”
provided the words ““Poisonous Gas. Do
Not Approach if Red Flag is Flying” or
“Red Lights are Flashing” in lettering of
a minimum of 7 inches in height are

displayed on a sign immediately
adjacent to the existing sign.

(5) What are the requirements for
flashing lights or flags? You must
activate a sufficient number of lights or
hoist a sufficient number of flags to be
visible to vessels and aircraft. Each light
must be of sufficient intensity to be seen
by approaching vessels or aircraft any
time it is activated (day or night). Each
flag must be red, rectangular, a
minimum width of 3 feet, and a
minimum height of 2 feet.

(6) What is an audible warning
system? An audible warning system is a
public address system or siren, horn, or
other similar warning device with a
unique sound used only for H,S.

(7) Are there any other requirements
for visual or audible warning devices?
Yes, you must:

(i) Muminate all signs and flags at
night and under conditions of poor
visibility; and

(i) Use warning devices that are
suitable for the electrical classification
of the area.

(8) What actions must | take when the
alarms are activated? When the warning
devices are activated, the designated
responsible persons must inform
personnel of the level of danger and
issue instructions on the initiation of
appropriate protective measures.

(j) H2S-detection and H>S monitoring
equipment.—(1) What are the
requirements for an H,S detection
system? An HS detection system must:

(i) Be capable of sensing a minimum
of 10 ppm of H,S in the atmosphere;
and

(ii) Activate audible and visual alarms
when the concentration of H.S in the
atmosphere reaches 20 ppm.

(2) Where must | have sensors for
drilling, well-completion, and well-
workover operations? You must locate
sensors at the:

(i) Bell nipple;

(if) Mud-return line receiver tank
(possum belly);

(iii) Pipe-trip tank;

(iv) Shale shaker;

(v) Well-control fluid pit area;

(vi) Driller’s station;

(vii) Living quarters; and

(viii) All other areas where H.S may
accumulate.

(3) Do | need mud sensors? The
District Supervisor may require mud
sensors in the possum belly in cases
where the ambient air sensors in the
mud-return system do not consistently
detect the presence of HsS.

(4) How often must | observe the
sensors? During drilling, well-
completion and well-workover
operations, you must continuously
observe the H5S levels indicated by the

monitors in the work areas during the
following operations:

(i) When you pull a wet string of drill
pipe or workover string;

(ii) When circulating bottoms-up after
a drilling break;

(iii) During cementing operations;

(iv) During logging operations; and

(v) When circulating to condition
mud or other well-control fluid.

(5) Where must | have sensors for
production operations? On a platform
where gas containing HzS of 20 ppm or
greater is produced, processed, or
otherwise handled:

(i) You must have a sensor in rooms,
buildings, deck areas, or low-laying
deck areas not otherwise covered by
paragraph (j)(2) of this section, where
atmospheric concentrations of HzS
could reach 20 ppm or more. You must
have at least one sensor per 400 square
feet of deck area or fractional part of 400
square feet;

(i) You must have a sensor in
buildings where personnel have their
living quarters;

(iii) You must have a sensor within 10
feet of each vessel, compressor,
wellhead, manifold, or pump, which
could release enough HS to result in
atmospheric concentrations of 20 ppm
at a distance of 10 feet from the
component;

(iv) You may use one sensor to detect
H2S around multiple pieces of
equipment, provided the sensor is
located no more than 10 feet from each
piece, except that you need to use at
least two sensors to monitor
compressors exceeding 50 horsepower;

(v) You do not need to have sensors
near wells that are shut in at the master
valve and sealed closed;

(vi) When you determine where to
place sensors, you must consider:

(A) The location of system fittings,
flanges, valves, and other devices
subject to leaks to the atmosphere; and

(B) Design factors, such as the type of
decking and the location of fire walls;
and

(vii) The District Supervisor may
require additional sensors or other
monitoring capabilities, if warranted by
site specific conditions.

(6) How must | functionally test the
H>S Detectors?

(i) Personnel trained to calibrate the
particular HzS detector equipment being
used must test detectors by exposing
them to a known concentration in the
range of 10 to 30 ppm of HsS.

(i) If the results of any functional test
are not within 2 ppm or 10 percent,
whichever is greater, of the applied
concentration, recalibrate the
instrument.

(7) How often must | test my
detectors?
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(i) When conducting drilling, drill
stem testing, well-completion, or well-
workover operations in areas classified
as HxS present or H>S unknown, test all
detectors at least once every 24 hours.
When drilling, begin functional testing
before the bit is 1,500 feet (vertically)
above the potential H,S zone.

(if) When conducting production
operations, test all detectors at least
every 14 days between tests.

(iii) If equipment requires calibration
as a result of two consecutive functional
tests, the District Supervisor may
require that H»S-detection and HS-
monitoring equipment be functionally
tested and calibrated more frequently.

(8) What documentation must | keep?

(i) You must maintain records of
testing and calibrations (in the drilling
or production operations report, as
applicable) at the facility to show the
present status and history of each
device, including dates and details
concerning:

(A) Installation;

(B) Removal;

(C) Inspection;

(D) Repairs;

(E) Adjustments; and

(F) Reinstallation.

(i) Records must be available for
inspection by MMS personnel.

(9) What are the requirements for
nearby vessels? If vessels are stationed
overnight alongside facilities in areas of
HS present or H>S unknown, you must
equip vessels with an HzS-detection
system that activates audible and visual
alarms when the concentration of HS in
the atmosphere reaches 20 ppm. This
requirement does not apply to vessels
positioned upwind and at a safe
distance from the facility in accordance
with the positioning procedure
described in the approved H.S
Contingency Plan.

(10) What are the requirements for
nearby facilities? The District
Supervisor may require you to equip
nearby facilities with portable or fixed
H>S detector(s) and to test and calibrate
those detectors. To invoke this
requirement, the District Supervisor will
consider dispersion modeling results
from a possible release to determine if
20 ppm HS concentration levels could
be exceeded at nearby facilities.

(11) What must | do to protect against
SO if | burn gas containing H>S? You
must:

(i) Monitor the SO, concentration in
the air with portable or strategically
placed fixed devices capable of
detecting a minimum of 2 ppm of SOy;

(ii) Take readings at least hourly and
at any time personnel detect SO, odor
or nasal irritation;

(iii) Implement the personnel
protective measures specified in the H,S

Contingency Plan if the SO,
concentration in the work area reaches
2 ppm; and

(iv) Calibrate devices every 3 months
if you use fixed or portable electronic
sensing devices to detect SO..

(12) May | use alternative measures?
You may follow alternative measures
instead of those in paragraph (j)(11) of
this section if you propose and the
Regional Supervisor approves the
alternative measures.

(13) What are the requirements for
protective-breathing equipment? In an
area classified as H,S present or HxS
unknown, you must:

(i) Provide all personnel, including
contractors and visitors on a facility,
with immediate access to self-contained
pressure-demand-type respirators with
hoseline capability and breathing time
of at least 15 minutes.

(ii) Design, select, use, and maintain
respirators to conform to ANSI Z88.2,
American National Standard for
Respiratory Protection.

(iii) Make available at least two voice-
transmission devices, which can be
used while wearing a respirator, for use
by designated personnel.

(iv) Make spectacle kits available as
needed.

(v) Store protective-breathing
equipment in a location that is quickly
and easily accessible to all personnel.

(vi) Label all breathing-air bottles as
containing breathing-quality air for
human use.

(vii) Ensure that vessels attendant to
facilities carry appropriate protective-
breathing equipment for each crew
member. The District Supervisor may
require additional protective-breathing
equipment on certain vessels attendant
to the facility.

(viii) During H2S alerts, limit
helicopter flights to and from facilities
to the conditions specified in the H,S
Contingency Plan. During authorized
flights, the flight crew and passengers
must use pressure-demand-type
respirators. You must train all members
of flight crews in the use of the
particular type(s) of respirator
equipment made available.

(ix) As appropriate to the particular
operation(s), (production, drilling, well-
completion or well-workover
operations, or any combination of
them), provide a system of breathing-air
manifolds, hoses, and masks at the
facility and the briefing areas. You must
provide a cascade air-bottle system for
the breathing-air manifolds to refill
individual protective-breathing
apparatus bottles. The cascade air-bottle
system may be recharged by a high-
pressure compressor suitable for
providing breathing-quality air,

provided the compressor suction is
located in an uncontaminated
atmosphere.

(k) Personnel safety equipment.—(1)
What additional personnel-safety
equipment do | need? You must ensure
that your facility has:

(i) Portable HS detectors capable of
detecting a 10 ppm concentration of HS
in the air available for use by all
personnel;

(ii) Retrieval ropes with safety
harnesses to retrieve incapacitated
personnel from contaminated areas;

(iii) Chalkboards and/or note pads for
communication purposes located on the
rig floor, shale-shaker area, the cement-
pump rooms, well-bay areas, production
processing equipment area, gas
compressor area, and pipeline-pump
area;

(iv) Bull horns and flashing lights;
and

(v) At least three resuscitators on
manned facilities, and a number equal
to the personnel on board, not to exceed
three, on normally unmanned facilities,
complete with face masks, oxygen
bottles, and spare oxygen bottles.

(2) What are the requirements for
ventilation equipment? You must:

(i) Use only explosion-proof
ventilation devices;

(i) Install ventilation devices in areas
where HS or SO, may accumulate; and

(iii) Provide movable ventilation
devices in work areas. The movable
ventilation devices must be
multidirectional and capable of
dispersing HzS or SO, vapors away from
working personnel.

(3) What other personnel safety
equipment do | need? You must have
the following equipment readily
available on each facility:

(i) A first-aid kit of appropriate size
and content for the number of personnel
on the facility; and

(ii) At least one litter or an equivalent
device.

() Do | need to notify MMS in the
event of an H5S release? You must
notify MMS without delay in the event
of a gas release which results in a 15-
minute time weighted average
atmospheric concentration of H.S of 20
ppm or more anywhere on the facility.

(m) Do | need to use special drilling,
completion and workover fluids or
procedures? When working in an area
classified as HS present or HzS
unknown:

(1) You may use either water- or oil-
base muds in accordance with
§250.40(b)(1).

(2) If you use water-base well-control
fluids, and if ambient air sensors detect
H.S, you must immediately conduct
either the Garrett-Gas-Train test or a
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comparable test for soluble sulfides to
confirm the presence of H5S.

(3) If the concentration detected by air
sensors in over 20 ppm, personnel
conducting the tests must don
protective-breathing equipment
conforming to paragraph (j)(13) of this
section.

(4) You must maintain on the facility
sufficient quantities of additives for the
control of HzS, well-control fluid pH,
and corrosion equipment.

(i) Scavengers. You must have
scavengers for control of H,S available
on the facility. When HsS is detected,
you must add scavengers as needed.
You must suspend drilling until the
scavenger is circulated throughout the
system.

(ii) Control pH. You must add
additives for the control of pH to water-
base well-control fluids in sufficient
quantities to maintain pH of at least
10.0.

(iii) Corrosion inhibitors. You must
add additives to the well-control fluid
system as needed for the control of
corrosion.

(5) You must degas well-control fluids
containing HsS at the optimum location
for the particular facility. You must
collect the gases removed and burn
them in a closed flare system
conforming to paragraph (g)(6) of this
section.

(n) What must | do in the event of a
kick? In the event of a kick, you must
use one of the following alternatives to
dispose of the well-influx fluids giving
consideration to personnel safety,
possible environmental damage, and
possible facility well-equipment
damage:

(1) Contain the well-fluid influx by
shutting in the well and pumping the
fluids back into the formation.

(2) Control the kick by using
appropriate well-control techniques to
prevent formation fracturing in an open
hole within the pressure limits of the
well equipment (drill pipe, work string,
casing, wellhead, BOP system, and
related equipment). The disposal of HzS
and other gases must be through
pressurized or atmospheric mud-
separator equipment depending on
volume, pressure and concentration of
H3S. The equipment must be designed
to recover well-control fluids and burn
the gases separated from the well-
control fluid. The well-control fluid
must be treated to neutralize H.S and
restore and maintain the proper quality.

(o) Well testing in a zone known to
contain HzS. When testing a well in a
zone with HzS present, you must do all
of the following:

(1) Before starting a well test, conduct
safety meetings for all personnel who

will be on the facility during the test. At
the meetings, emphasize the use of
protective-breathing equipment, first-aid
procedures, and the Contingency Plan.
Only competent personnel who are
trained and are knowledgeable of the
hazardous effects of H>S must be
engaged in these tests.

(2) Perform well testing with the
minimum number of personnel in the
immediate vicinity of the rig floor and
with the appropriate test equipment to
safely and adequately perform the test.
During the test, you must continuously
monitor H,S levels.

(3) Not burn produced gases except
through a flare which meets the
requirements of paragraph (q)(6) of this
section. Before flaring gas containing
H.S, you must activate SO» monitoring
equipment in accordance with
paragraph (j)(11) of this section. If you
detect SO in excess of 2 ppm, you must
implement the personnel protective
measures in your H,S Contingency Plan,
required by paragraph (f)(13)(iv) of this
section. You must also follow the
requirements of § 250.175. You must
pipe gases from stored test fluids into
the flare outlet and burn them.

(4) Use downhole test tools and
wellhead equipment suitable for HxS
service.

(5) Use tubulars suitable for H.S
service. You must not use drill pipe for
well testing without the prior approval
of the District Supervisor. Water
cushions must be thoroughly inhibited
in order to prevent H,S attack on metals.
You must flush the test string fluid
treated for this purpose after completion
of the test.

(6) Use surface test units and related
equipment that is designed for H>S
service.

(p) Metallurgical properties of
equipment. When operating in a zone
with HzS present, you must use
equipment that is constructed of
materials with metallurgical properties
that resist or prevent sulfide stress
cracking (also known as hydrogen
embrittlement, stress corrosion cracking,
or H,S embrittlement), chloride-stress
cracking, hydrogen-induced cracking,
and other failure modes. You must do
all of the following:

(1) Use tubulars and other equipment,
casing, tubing, drill pipe, couplings,
flanges, and related equipment that is
designed for H5S service.

(2) Use BOP system components,
wellhead, pressure-control equipment,
and related equipment exposed to H,S-
bearing fluids that conform to NACE
Standard MR.01-75-96.

(3) Use temporary downhole well-
security devices such as retrievable

packers and bridge plugs that are
designed for HS service.

(4) When producing in zones bearing
H.S, use equipment constructed of
materials capable of resisting or
preventing sulfide stress cracking.

(5) Keep the use of welding to a
minimum during the installation or
modification of a production facility.
Welding must be done in a manner that
ensures resistance to sulfide stress
cracking.

(q) General requirements when
operating in an HxS zone—(1) Coring
operations. When you conduct coring
operations in HzS-bearing zones, all
personnel in the working area must
wear protective-breathing equipment at
least 10 stands in advance of retrieving
the core barrel. Cores to be transported
must be sealed and marked for the
presence of H.S.

(2) Logging operations. You must treat
and condition well-control fluid in use
for logging operations to minimize the
effects of H,S on the logging equipment.

(3) Stripping operations. Personnel
must monitor displaced well-control
fluid returns and wear protective-
breathing equipment in the working
area when the atmospheric
concentration of HzS reaches 20 ppm or
if the well is under pressure.

(4) Gas-cut well-control fluid or well
kick from H,S-bearing zone. If you
decide to circulate out a kick, personnel
in the working area during bottoms-up
and extended-kill operations must wear
protective-breathing equipment.

(5) Drill- and workover-string design
and precautions. Drill- and workover-
strings must be designed consistent with
the anticipated depth, conditions of the
hole, and reservoir environment to be
encountered. You must minimize
exposure of the drill- or workover-string
to high stresses as much as practical and
consistent with well conditions. Proper
handling techniques mut be taken to
minimize notching and stress
concentrations. Precautions must be
taken to minimize stresses caused by
doglegs, improper stiffness ratios,
improper torque, whip, abrasive wear
on tool joints, and joint imbalance.

(6) Flare system. The flare outlet must
be of a diameter that allows easy
nonrestricted flow of gas. You must
locate flare line outlets on the downside
of the facility and as far from the facility
as is feasible, taking into account the
prevailing wind directions, the wake
effects caused by the facility and
adjacent structure(s), and the height of
all such facilities and structures. You
must equip the flare outlet with an
automatic ignition system including a
pilot-light gas source or an equivalent
system. You must have alternate
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methods for igniting the flare. You must
pipe to the flare system used for HxS all
vents from production process
equipment, tanks, relief valves, burst
plates, and similar devices.

(7) Corrosion mitigation. You must
use effective means of monitoring and
controlling corrosion caused by acid
gases (HzS and COy) in both the
downhole and surface portions of a
production system. You must take
specific corrosion monitoring and
mitigating measures in areas of
unusually severe corrosion where
accumulation of water and/or higher
concentration of HxS exists.

(8) Wireline lubricators. Lubricators
which may be exposed to fluids
containing HxS must be of H.S-resistant
materials.

(9) Fuel and/or instrument gas. You
must not use gas containing HS for
instrument gas. You must not use gas
containing HzS for fuel gas without the
prior approval of the District
Supervisor.

(10) Sensing lines and devices. Metals
used for sensing line and safety-control
devices which are necessarily exposed
to HxS-bearing fluids must be
constructed of HxS-corrosion resistant
materials or coated so as to resist H>S
corrosion.

(11) Elastomer seals. You must use
HxS-resistant materials for all seals
which may be exposed to fluids
containing HsS.

(12) Water disposal. If you dispose of
produced water by means other than
subsurface injection, you must submit to
the District Supervisor an analysis of the
anticipated H,S content of the water at
the final treatment vessel and at the
discharge point. The District Supervisor
may require that the water be treated for
removal of HzS. The District Supervisor
may require the submittal of an updated
analysis if the water disposal rate or the
potential H,S content increases.

(13) Deck drains. You must equip
open deck drains with traps or similar
devices to prevent the escape of H.S gas
into the atmosphere.

(14) Sealed voids. You must take
precautions to eliminate sealed spaces
in piping designs (e.g., slip-on flanges,
reinforcing pads) which can be invaded
by atomic hydrogen when H.S is
present.

5. In §250.175, the section heading is
revised and paragraph (f) is added to
read as follows:

§250.175 Flaring or venting gas and
burning liquid hydrocarbons.
* * * * *

(f) Requirements for flaring and
venting of gas containing H>S—(1)
Flaring of gas containing HxS. (i) The

Regional Supervisor may, for safety or
air pollution prevention purposes,
further restrict the flaring of gas
containing HzS. The Regional
Supervisor will use information
provided in the lessee’s H,S
Contingency Plan (§ 250.67(f)),
Exploration Plan or Development and
Production Plan, and associated
documents in determining the need for
such restrictions.

(i) If the Regional Supervisor
determines that flaring at a facility or
group of facilities may significantly
affect the air quality of an onshore area,
the Regional Supervisor may require the
operator(s) to conduct an air quality
modeling analysis to determine the
potential effect of facility emissions on
onshore ambient concentrations of SO».
The Regional Supervisor may require
monitoring and reporting or may restrict
or prohibit flaring pursuant to §8 250.45
and 250.46.

(2) Venting of gas containing HzS.
You must not vent gas containing HxS
except for minor releases during
maintenance and repair activities that
do not result in a 15-minute time
weighted average atmospheric
concentration of HxS of 20 ppm or
higher anywhere on the platform.

(3) Reporting flared gas containing
H2S. In addition to the recordkeeping
requirements of paragraphs (d) and (e)
of this section, when required by the
Regional Supervisor, the operator must
submit to the Regional Supervisor a
monthly report of flared and vented gas
containing HzS. The report must contain
the following information:

(i) On a daily basis, the volume and
duration of each flaring episode;

(i) H2S concentration in the flared
gas; and

(iii) Calculated amount of SO
emitted.

[FR Doc. 97-1465 Filed 1-24-97; 8:45 am]
BILLING CODE 4310-MR-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WA7-1-5542; WA38-1-6974; FRL-5675-7]
Approval and Promulgation of State
Implementation Plans; Washington

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
Washington State Implementation Plan
revision submittals for particulate

matter for the Spokane and Wallula,
Washington, particulate matter
nonattainment areas. EPA is also
granting temporary waivers of the
attainment date for both areas. This
action extends the attainment date for
particulate matter air pollution from
December 31, 1994, to December 31,
1997, in both nonattainment areas. The
granting of the temporary waivers will
provide the Washington Department of
Ecology (Ecology) time to complete
technical evaluations of the
anthropogenic and nonanthropogenic
sources of windblown dust in the area.
The purpose of the submitted revisions
is to bring about the attainment of the
national ambient air quality standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PMjg).
The implementation plans were
submitted by Ecology to satisfy certain
federal Clean Air Act requirements for
an approvable moderate PMio
nonattainment area SIPs for Spokane
and Wallula, Washington.

EFFECTIVE DATE: March 28, 1997.

ADDRESSES: Written comments should
be addressed to: Montel Livingston, SIP
Manager, EPA, Office of Air Quality
(OAQ 107), 1200 Sixth Avenue, Seattle,
Washington 98101.

Copies of the State’s request and other
information supporting this proposed
action are available for inspection
during normal business hours at the
following locations: EPA, Office of Air
Quality, 1200 Sixth Avenue (AT-082),
Seattle, Washington 98101, and State of
Washington Department of Ecology, 300
Desmond Drive, Lacey, Washington
98503.

FOR FURTHER INFORMATION CONTACT:
George Lauderdale, Office of Air Quality
(AT-082), EPA, Region 10, Seattle,
Washington 98101, (206) 553-6511.

SUPPLEMENTARY INFORMATION:
l. Background

The Spokane and Wallula,
Washington areas were designated
nonattainment for PM—0 and classified
as moderate under sections 107(d)(4)(B)
and 188(a) of the Clean Air Act, upon
enactment of the Clean Air Act
Amendments of 1990.1 See 56 FR 56694
(November 6, 1991). The air quality
planning requirements for moderate
PMo nonattainment areas are set out in
subparts 1 and 4 of Part D, Title | of the

1The 1990 Amendments to the Clean Air Act
made significant changes to the Act. See Pub. L. No.
101-549, 104 Stat. 2399. References herein are to
the Clean Air Act, as amended (“‘the Act”). The
Clean Air Act is codified, as amended, in the U.S.
Code at 42 U.S.C. sections 7401, et seq.
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Act.2 EPA has issued a “General
Preamble’ describing EPA’s preliminary
views on how EPA intends to review
SIP’s and SIP revisions submitted under
Title | of the Act, including those state
submittals containing materials to
satisfy moderate PMjo nonattainment
area SIP requirements. See generally 57
FR 13498 (April 16, 1992); see also 57
FR 18070 (April 28, 1992).

EPA published its proposed approval
of the moderate nonattainment area
PM-10 SIP for Spokane, Washington on
July 9, 1996 (61 FR 35998-36004). On
December 8, 1995, EPA announced its
proposed approval of the moderate
nonattainment area PMao SIP for
Wallula, Washington (60 FR 63019—
63023). In those rulemaking actions,
EPA described its interpretations of
Title 1 and its rationale for proposing to
approve temporary waivers of the PM—
10 attainment date for the Spokane and
Wallula areas taking into consideration
the specific factual issues presented.

Those states containing initial
moderate PM1p nonattainment areas
(those areas designated nonattainment
under section 107(d)(4)(B)) were
required to submit an implementation
plan that includes, among other things,
the following by November 15, 1991:

1. Provisions to assure that reasonably
available control measures (RACM)
(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a
minimum, of reasonably available
control technology (RACT)) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994, or a demonstration
that attainment by that date is
impracticable;

3. Quantitative milestones which are
to be achieved every three years and
which demonstrate reasonable further
progress (RFP) toward attainment by
December 31, 1994; and

4. Provisions to assure that the control
requirements applicable to major
stationary sources of PM1p also apply to
major stationary sources of PMio
precursors except where the
Administrator determines that such
sources do not contribute significantly
to PMyo levels which exceed the

2Subpart 1 contains provisions applicable to
nonattainment areas generally and subpart 4
contains provisions specifically applicable to PM—
10 nonattainment areas. At times, subpart 1 and
subpart 4 overlap or conflict. EPA has attempted to
clarify the relationship among these provisions in
the “General Preamble’ and, as appropriate, in
today’s notice and supporting information.

NAAQS in the area. See sections 172(c),
188, and 189 of the Act.

I1. Response To Comments

EPA received four letters containing
comments on the July 9, 1996, proposal
for Spokane (61 FR 35998). All
comments were either positive in
nature, requested further explanation on
certain aspects of the proposed
rulemaking, or indicated minor factual
errors in the proposal. EPA appreciates
the positive comments received from
the Spokane Chamber of Commerce,
City of Spokane, Kaiser Aluminum and
the Spokane County Air Pollution
Control Authority (SCAPCA).

Comment: Both the City of Spokane
and the Spokane Area Chamber of
Commerce letters, while generally
supportive of EPA’s proposal,
commented that they consider using
less traction sand and additional street
sweeping as reasonable but an unfunded
federal mandate.

Response: EPA understands the
concern about costs of implementing
these measures; however, it is necessary
to point out that the federal Clean Air
Act does not mandate specific control
measures for particulates. Under the
CAA, the state and local governments
determine which sources of particulates
are to be controlled and how those
controls will be implemented. In
Spokane’s situation several miles of
unpaved roads were paved using federal
Department of Transportation funding
and it is EPA’s understanding that the
purchase of street sweepers can be an
eligible cost under certain conditions.
EPA encourages the city to further
investigate that funding source.

Comment: SCAPCA pointed out that a
SCAPCA regulation for controlling
emissions from paved surfaces should
be referenced.

Response: EPA is adopting into the
SIP Section 6.14 of SCAPCA Regulation
1, as the control measure for paved
roads.

Comment: SCAPCA provided two
comments regarding the new Natural
Events Policy (May 30, 1996,
Memorandum from Mary D. Nichols,
Assistant Administrator for Air and
Radiation, regarding ““Areas Affected by
PM-10 Natural Events”). First, SCAPCA
questioned the EPA requirement that
RACM for nonanthropogenic sources of
PM-10 be evaluated as part of the
Columbia Plateau PM-10 study.
SCAPCA'’s interpretation of the new
policy is that EPA will not impose
RACM requirements on
nonanthropogenic sources. The second
comment related to the options
available to EPA once the temporary
waiver expires. SCAPCA thinks that

EPA should apply the new Natural
Events Policy after expiration of the
temporary waiver.

Response: Specific issues regarding
the application of the Natural Events
Policy to the Spokane and/or Wallula
nonattainment areas is not within the
purpose and scope of this rulemaking.
EPA intends to address the above
comments along with other issues
related to the application of the policy,
in close cooperation with both SCAPCA
and Ecology in the near future.

Comment: SCAPCA'’s final comment
related to the federal enforceability of
the SCAPCA Orders 96-03, #96—04,
#96—05 and #96-06 (all dated April 24,
1996) which lowered the potential to
emit for the Kaiser Aluminum—
Trentwood facility. SCAPCA reasoned
that since the orders were issued under
WAC 173-400-091, “Voluntary Limits
on Emissions”, they were automatically
adopted into the SIP and therefore there
was no need for EPA to specifically
adopt the orders into the Spokane
nonattainment area SIP.

Response: WAC-173-400-091
provides that an order issued under its
authority shall be federally enforceable.
However, the fact that the requirements
of the orders may be federally
enforceable does not make them
federally enforceable without EPA
approval of the orders as part of the SIP.
Since these orders were submitted as
part of the state’s SIP revision, EPA is
acting to approve submittals that are
consistent with the Act. Under the Act,
EPA must approve SIPs in order to
assure that the SIP requirements will be
both federally enforceable and
permanent. SCAPCA issues orders
under WAC 173-400-091 at the request
of a source to limit a source’s potential
to emit, but SCAPCA also must revise or
revoke the orders if the source proposes
to deviate from any conditions in the
order, so long as those limits are less
than the limits approved into the SIP.
Here, SCAPCA relies upon the potential
to emit limitations of these orders in its
attainment demonstration. The Clean
Air Act requires that emission
limitations and other measures relied on
to ensure attainment and maintenance
of the NAAQS be permanent. The
voluntary nature of orders issued
pursuant to WAC 173-400-091 does not
ensure permanence of the potential to
emit limits for the Kaiser Trentwood
facility. Even though there is no reason
to think the source would choose to
increase the voluntary limits, the source
could request and, under state law,
SCAPCA would revise or revoke those
limits without seeking EPA approval.
Therefore, EPA is adopting the specific
April 24, 1996, orders as part of the
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Spokane attainment plan in order to
make them a permanent part of the
Washington SIP. Any changes to the
conditions of the orders that would
result in an increase in emissions above
those specified in the order approved
today will have to be approved by EPA
as a revision to the SIP.

EPA received no comments on its
December 8, 1995, (60 FR 63019-63023)
Federal Register proposal to approve
the Wallula moderate nonattainment
area PMjo SIP as a revision.

I11. Today’s Action

Section 110(k) of the Act sets out
provisions governing EPA’s review of
SIP submittals (see 57 FR 13565—66).
For PM-10 nonattainment areas Section
188(f) of the Act (Waivers for Certain
Areas) can apply as well.

In this action, EPA is granting a
temporary waiver of the attainment date
for the Spokane and the Wallula
nonattainment areas. Specific
discussion of EPA’s requirements for a
temporary waiver are detailed in 59 FR
41998-42017 (August 16, 1994). This
EPA guidance provides certain
flexibility for areas where the relative
significance of anthropogenic and
nonanthropogenic sources is unknown.
Ecology has presented preliminary data,
based on an analysis of the relative
contributions of anthropogenic and
nonanthropogenic sources of PM-10
contributing to eastern Washington
exceedences, indicating that
nonanthropogenic sources may be
significant in the Spokane and Wallula
nonattainment areas during windblown
dust events. EPA accepts this
preliminary information and grants
temporary waivers of the moderate area
attainment date to December 31, 1997 to
allow Ecology to evaluate further the
Spokane and Wallula nonattainment
areas. Once that evaluation is
completed, and/or the temporary waiver
expires, EPA will make final
determinations on the designations and
other requirements.

The Memorandum of Agreement
signed in August 1995, by Chuck Clarke,
Regional Administrator EPA, Region 10,
and Mary Riveland, Director,
Washington State Department of
Ecology will be in effect though the
temporary waiver timeframe. This
agreement outlines the approach each
agency will take in completing work on
the PM-10 problems in both the
Spokane and Wallula nonattainment
areas. The agreement states that ‘““the
Spokane and Wallula nonattainment
areas will retain the classification of a
moderate PM-10 nonattainment area,
until 12/31/97 unless PM-10 air quality
data indicates that the area has failed to

attain the 24-hour health standard
because of exceedences that cannot be
primarily attributed to windblown
dust.” As required in the EPA guidance,
Ecology and EPA are proceeding under
written agreements which include a
protocol for both technical analysis
(emission inventory, emission factor
development, dispersion modeling,
receptor modeling, etc.) and evaluation
of alternative control measures,
including Best Available Control
Measures. The activities required under
the protocol are generally referred to as
the Columbia Plateau PM-10 Project
funded by EPA, Ecology, and the U.S.
Department of Agriculture (USDA).

Today'’s action does not relieve the
areas from the Clean Air Act
requirement to implement RACM. In the
Spokane situation, EPA has concluded
that agricultural windblown dust,
residential wood combustion, and
paved and unpaved roads have been
reasonably controlled. In the Wallula
situation, EPA has concluded that the
dominant significant source of PM-10,
agricultural windblown dust, as well as
the two less significant sources, Boise
Cascade papermill and Simplot Feeders
Limited Partnership feedlot, in the
nonattainment area have been
reasonably controlled. Thus, EPA thinks
it would not be reasonable to require
other smaller sources of PM-10 in the
areas to implement potentially available
control measures or technology. Further,
EPA believes implementation of such
additional controls in the areas would
not expedite attainment.

The 1991 SIP revision for Wallula
contained a commitment from Ecology
to adopt provisions of the federal Food
Security Act (FSA) into state regulation.
Although Ecology did not develop such
a regulation EPA now determines that
Ecology need not develop, adopt and
submit state regulations that accomplish
the same results as the current federal
law and regulations. Such action would
be unnecessary since the federal
government (U.S. Department of
Agriculture) has the primary
responsibility for implementation, and
enforcement, of provisions of the FSA.

EPA’s approval of the temporary
waiver of the attainment date defers
approval/disapproval actions on several
otherwise required elements of the
moderate area plans for both Spokane
and Wallula. EPA will take final action
on the attainment demonstration,
emission inventory, and contingency
measures after the Columbia Plateau
analysis is completed and/or the
temporary waiver expires or if the new
natural events policy is applied to these
nonattainment areas.

Finally, EPA concludes that due to
the small relative contribution of
stationary sources to both the Spokane
and Wallula nonattainment areas,
stationary sources of PM—10 precursors
provide an insignificant contribution to
the areas ambient PM-10
concentrations. EPA grants the areas an
exclusion from PM-10 precursor control
requirements authorized under section
189(e) of the act for both nonattainment
areas. Note that while EPA is making a
general finding for the areas, this
finding is based on the current character
of the areas including, for example, the
existing mix of sources in the areas. It
is possible, therefore, that future growth
could change the significance of
precursors in the areas.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Review

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
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have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. section 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 28, 1997.

Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental Protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Note: Incorporation by reference of the
Implementation Plan for the State of
Washington was approved by the Director of

the Office of Federal Register on July 1, 1982.

Dated: December 23, 1996.
Chuck Clarke,
Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart WW—Washington

2. Section 52.2470 is amended by
adding paragraph (c)(69) to read as
follows:

§52.2470 Identification of plan.

* * * * *

C***

(69) EPA received from the
Washington Department of Ecology
PM o nonattainment area plans for
Wallula and Spokane, Washington, as
revisions to the Washington state
implementation plan.

(i) Incorporation by reference.

(A) November 13, 1991 letter from
Washington Department of Ecology
(WDOE) to EPA Region 10 submitting
the State Implementation Plan for
Particulate Matter in the Wallula Study
Area, A Plan for Attaining and
Maintaining the National Ambient Air
Quality Standard for PM1o (including
Appendices “D” (Exceptional Events
Analysis), “E” (Reasonably Available
Control Measure Analysis), “F”
(Reasonably Available Control
Technical Analysis of Boise Cascade,
Wallula), and ““H’’ (Discussion of
Modified Attainment Demonstration)),
adopted November 14, 1991; May 18,
1993 letter from WDOE forwarding a
report titled, ““Addendum to the State
Implementation Plan for the Wallula

PM-10 Nonattainment Area, Reasonably
Available Control Measure Analysis”,
further describing the control measures
being implemented in the area; June 23,
1994 letter from WDOE providing
additional information describing the
status of the control measures and
forwarding an analysis of windblown
dust in the area; April 28 and May 18,
1995, letters from WDOE to EPA Region
10, providing additional information on
the allowable and fugitive emissions for
point sources and air quality dispersion
modeling; June 1, 1995, letter from
WDOE providing information on
allowable emissions; and a September 6,
1995, letter from WDOE forwarding a
revised emission inventory for point
sources within the Wallula
nonattainment area.

(B) December 9, 1994, letter from
WDOE submitting the Spokane PMio
Attainment Plan (including Appendices
“C” (Analysis of PM;o Data/
Exceedances of the 24-Hour Standard),
“E” (Detailed Analysis of Dust Storms/
Analysis of the Impact of Biogenic PM1o
Sources), “F (Analysis of PMjo Data/
Exceedances of the 24—Hour Standard,
Excluding Dust Storms), “I’’ (Reasonable
Available Control Measures Analysis),
“J,”” (Additional Controls/Contingency
Measures), “‘K,” (Dispersion Modelling
and Attainment Demonstration), and
“L,” (Demonstration of Attainment of
the Annual Standard)), dated December
1994, and adopted December 12, 1994;

(C) Spokane County Air Pollution
Control Authority (SCAPCA) Order No.
91-01 providing for an alternate opacity
limit for the Kaiser Aluminum and
Chemical Corporation, Trentwood
aluminum facility; SCAPCA Orders 96—
03, 96-04, 96-05 and 96-06 (all dated
April 24, 1996) lowering the potential to
emit for the Kaiser Aluminum—
Trentwood facility; and

(D) SCAPCA regulations: Article VI,
section 6.05, “‘Particulate Matter and
Preventing Particulate Matter from
Becoming Airborne,” section 6.14,
“Standards for Control of Particulate
Matter on Paved Surfaces,” and section
6.15, “Standards for Control of
Particulate Matter on Unpaved Roads;”
(effective November 12, 1993); and
Atrticle VIII, “Solid Fuel Burning Device
Standards,” (adopted April 7, 1988).

(ii) Additional material.

(A) SCAPCA'’s zoning ordinance
provisions requiring the paving of new
parking lots (4.17.059 and 4.802.080 of
the Zoning Code of Spokane County,
dated 5/24/90).

[FR Doc. 97-1847 Filed 1-24-97; 8:45 am]
BILLING CODE 6560-50-P
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40 CFR Part 52

[Region 2 Docket No. NJ16—2-160, FRL—
5671-6]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for the State of New
Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a request by
New Jersey to revise its State
Implementation Plan (SIP) for ozone.
This revision of the SIP was submitted
by the State to satisfy Clean Air Act (the
Act) requirements for adoption of rules
for the application of reasonably
available control technology (RACT) to
sources that emit oxides of nitrogen
(NOx) in the entire State. EPA is
approving Subchapter 19, *“Control and
Prohibition of Air Pollution From
Oxides of Nitrogen.”

EFFECTIVE DATE: This rule will be

effective February 26, 1997.

ADDRESSES: Copies of the State

submittal are available at the following

addresses for inspection during normal
business hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866

New Jersey Department of
Environmental Protection, Office of
Air Quality Management, Bureau of
Air Pollution Control, 401 East State
Street, CNO27, Trenton, New Jersey
08625

Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M
Street, S.W., Washington, D.C. 20460

FOR FURTHER INFORMATION CONTACT: Ted

Gardella, Environmental Engineer, Air

Programs Branch, Environmental

Protection Agency, 290 Broadway, 25th

Floor, New York, New York 10007—-

1866, (212) 637—-4249.

SUPPLEMENTARY INFORMATION: On

November 15, 1993, New Jersey

submitted to EPA as a revision to its

SIP, Subchapter 19, “Control and

Prohibition of Air Pollution From

Oxides of Nitrogen,” of Chapter 27, Title

7 of the New Jersey Administrative Code

with an effective date of December 20,

1993. Subchapter 19 contains the NOx

RACT requirements for the State. The

SIP revision was submitted to satisfy

section 182(f) of the Act which requires

states with ozone nonattainment areas
classified moderate or above or with

areas in the ozone transport region to
apply RACT to major stationary sources
of NOx. On October 2, 1995, EPA
published in the Federal Register (60
FR 51379) a Notice of Proposed
Rulemaking (NPR) proposing to approve
Subchapter 19 and provided for a 30-
day public comment period. EPA
received no comments regarding the
NPR.

Subsequently, national policy
discussions regarding the approvability
of state regulations that contain generic
provisions in establishing RACT
requirements for major sources of NOx
and/or volatile organic compounds
(VOC) emissions resulted in additional
Agency guidance. Generic provisions
are those portions of a regulation which
require the application of RACT to an
emission point, but the degree of control
is not specified in the rule and is to be
determined on a case-by-case basis
taking technological and economic
factors into consideration. Under the
Act, these individually determined
RACT limits would then need to be
submitted by a state as a SIP revision for
EPA approval. On November 7, 1996,
EPA issued a policy memorandum
providing additional guidance for
approving regulations which contain
these ““‘generic provisions.” (Sally
Shaver memorandum to EPA Division
Directors, ““Approval Options for
Generic RACT Rules Submitted to Meet
the non-CTG VOC RACT Requirement
and Certain NOx RACT Requirements”).

EPA policy allows for the full
approval of state generic RACT rules
prior to EPA approval of all major
source RACT determinations provided
an analysis is completed that concludes
that the remaining source RACT
determinations involve a de minimis
level of NOx emissions. Such an
approval does not exempt the remaining
sources from RACT; rather it is a de
minimis deferral of the approval of
these case-by-case RACT limits. EPA
has evaluated data provided by New
Jersey and has determined that two
percent of the NOx emissions subject to
RACT controls have not yet been
regulated. EPA believes this amount to
be de minimis. The two percent de
minimis level is based on State
submitted SIP revisions covering 22
facilities (out of approximately 40)
whose RACT limits have been approved
by EPA in a direct final action (See 62
FR 2581, January 17, 1997). New Jersey
is preparing SIP revision requests for the
approximate 20 remaining sources
which account for the remaining two
percent of NOx emissions. While EPA
has published a direct final approval for
22 source specific SIP revisions and
does not anticipate adverse comments,

even if the effective date is delayed EPA
believes that full approval is appropriate
because the unregulated emissions still
do not exceed a de minimis threshold.
Therefore, EPA has determined that
New Jersey’s NOx RACT regulation
conforms with EPA’s policy regarding
the approval of generic RACT
provisions or rules, thereby allowing
EPA to grant full approval to Subchapter
19.

As stated above, full approval of
Subchapter 19 will not relieve sources
of the obligation to develop, submit and
implement RACT level controls. Nor
will it relieve New Jersey of the
obligation to ensure that all sources
within the State comply with the NOx
RACT requirements of the Act by
adopting and implementing emission
limitations. The approval of Subchapter
19 requires that all major sources of
NOx must comply with RACT and this
requirement is enforceable by EPA as
well as citizen groups under Section 304
of the Act. If EPA determines that the
regulated sources and the State are not
complying with the requirement to
adopt RACT, EPA could issue a SIP call
or a finding of non-implementation of
the SIP.

Conclusion

EPA has evaluated Subchapter 19 for
consistency with the Act’s provisions,
EPA regulations and policy and has
determined this regulation is fully
approvable. Therefore, this rule makes
final the action proposed at 60 FR 51379
dated October 2, 1995.

Administrative Requirements
Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. [603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government
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entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements but simply
approve requirements that a state is
already imposing. Therefore, because
the federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Act, preparation
of a flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal

private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional annual costs to state, local, or
tribal governments, or to the private
sector, result from this action.

Submission to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 28, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic

Dated: December 31, 1996.
William J. Muszynski,
Deputy Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart FF—New Jersey

2. Section 52.1570 is amended by
adding new paragraph (c)(60) to read as
follows:

§52.1570 Identification of plan.

* * * * *

(C) * * *

(60) A revision to the New Jersey State
Implementation Plan (SIP) for ozone for
adoption of rules for application of
reasonably available control technology
(RACT) for oxides of nitrogen (NOx)
dated November 15, 1993, submitted by
the New Jersey Department of
Environmental Protection and Energy.

(i) Incorporation by reference:

(A) Title 7, Chapter 27, Subchapter
19, of the New Jersey Administrative
Code entitled “Control and Prohibition
of Air Pollution from Oxides of
Nitrogen,” effective December 20, 1993.

(ii) Additional information:

(A) November 15, 1993 letter from
Jeanne Fox, NJDEPE, to William J.
Muszynski, EPA, requesting EPA
approval of Subchapter 19.

3. Section 52.1605 is amended by
adding a new entry for Subchapter 19
under the heading “Title 7, Chapter 27"
to the table in numerical order to read
as follows:

§52.1605 EPA—approved New Jersey

governments in the aggregate, or to the compounds. regulations.
State regulation State effective date EPA ggg oved Comments

* * * * * * *
Title 7, Chapter 27

* * * * * * *
Subchapter 19, “Control and Prohibition of Air Pollution from Oxides of Nitro- Dec. 20, 1993 ....... [January 27, 1997

gen.”. and FR page ci-
tation)
* * * * * * *
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[FR Doc. 97-1845 Filed 1-24-97; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 831

Accident/Incident Investigation
Procedures

AGENCY: National Transportation Safety
Board.

ACTION: Final rule.

SUMMARY: The Board is updating its
regulations on accident and incident
investigation practices to reflect current
operations and organization.

DATES: The new rules are effective
February 26, 1997.

FOR FURTHER INFORMATION CONTACT: Jane
F. Mackall, (202) 314-6080.

SUPPLEMENTARY INFORMATION: The
majority of the current rules at 49 CFR
Part 831 have not been updated since
1988. The changes adopted here for the
most part reflect current accident and
incident investigation practices.
Because these rule changes affect only
rules of agency organization, procedure,
or practice, notice and comment
procedures are not required and are not
provided here. 5 U.S.C. 553(b)(B). Major
changes to the rules include the
following: (1) the Board’s wreckage
release form (6120.15) will be used,
when needed, in all accident
investigations, not just aviation
investigations; (2) participation in
accident investigations of individuals in
legal positions has been clarified; (3) the
requirement that all party
representatives in aviation
investigations sign the STATEMENT OF
PARTY REPRESENTATIVES TO NTSB
INVESTIGATION has been codified; (4)
the Board member’s role at accident
sites has been clarified; (5) new sections
have been added to address Trade
Secrets Act and voluntary data
submission issues; and (6) our policy
regarding submissions received after a
matter has been calendared by the Board
for a meeting has been codified.

List of Subjects in 49 CFR Part 831

Aviation safety, Highway safety,
Investigations, Marine safety, Pipeline
safety, Railroad safety.

PART 831—ACCIDENT/INCIDENT
INVESTIGATION PROCEDURES

1. The Authority citation for Part 831
is revised to read as follows:

Authority: Independent Safety Board Act
of 1974, as amended (49 U.S.C. 1101 et seq.);

Federal Aviation Act of 1958, as amended (49
U.S.C. 40101 et seq.).

2. Section 831.2 is revised to read as
follows:

§831.2 Responsibility of Board.

(a) Aviation. (1) The Board is
responsible for the organization,
conduct, and control of all accident and
incident investigations (see §830.2 of
this chapter) within the Untied States,
its territories and possessions, where the
accident or incident involves any civil
aircraft or certain public aircraft (as
specified in §830.5 of this chapter),
including an investigation involving
civil or public aircraft (as specified in
§830.5) on the one hand, and an Armed
Forces or intelligence agency aircraft on
the other hand. It is also responsible for
investigating accidents/incidents that
occur outside the United States, and
which involve civil aircraft and/or
certain public aircraft, when the
accident/incident is not in the territory
of another country (i.e., in international
waters).

(2) Certain aviation investigations
may be conducted by the Federal
Aviation Administration (FAA),
pursuant to a “‘Request to the Secretary
of the Department of Transportation to
Investigate Certain Aircraft Accidents,”
effective February 10, 1977 (the text of
the request is contained in the appendix
to part 800 of this chapter), but the
Board determines the probable cause of
such accidents or incidents.* Under no
circumstances are aviation
investigations where the portion of the
investigation is so delegated to the FAA
by the Board considered to be joint
investigations in the sense of sharing
responsibility. These investigations
remain NTSB investigations.

(3) The Board is the agency charged
with fulfilling the obligations of the
United States under Annex 13 to the
Chicago Convention on International
Civil Aviation (Eighth Edition, July
1994), and does so consistent with State
Department requirements and in
coordination with that department.
Annex 13 contains specific
requirements for the notification,
investigation, and reporting of certain
incidents and accidents involving
international civil aviation. In the case
of an accident or incident in a foreign
state involving civil aircraft of U.S.
registry or manufacture, where the
foreign state is a signatory to Annex 13
to the Chicago Convention of the
International Civil Aviation
Organization, the state of occurrence is

1The authority of a representative of the FAA
during such investigations is the same as that of a
Board investigator under this part.

responsible for the investigation. If the
accident or incident occurs in a foreign
state not bound by the provisions of
Annex 13 to the Chicago Convention, or
if the accident or incident involves a
public aircraft (Annex 13 applies only to
civil aircraft), the conduct of the
investigation shall be in consonance
with any agreement entered into
between the United States and the
foreign state.

(b) Surface. The Board is responsible
for the investigation of: railroad
accidents in which there is a fatality,
substantial property damage, or which
involve a passenger train (see part 840
of this chapter); major marine casualties
and marine accidents involving a public
and non-public vessel or involving
Coast Guard functions (see part 850 of
this chapter 2); highway accidents,
including railroad grade-crossing
accidents, the investigation of which is
selected in cooperation with the States;
and pipeline accidents in which there is
a fatality, significant injury to the
environment, or substantial property
damage.

(c) Other Accidents/Incidents. The
Board is also responsible for the
investigation of an accident/incident
that occurs in connection with the
transportation of people or property
which, in the judgment of the Board, is
catastrophic, involves problems of a
recurring character, or would otherwise
carry out the policy of the Independent
Safety Board Act of 1974. This authority
includes, but is not limited to, marine
and boating accidents and incidents not
covered by part 850 of this chapter, and
accidents/incidents selected by the
Board involving transportation and/or
release of hazardous materials.

3. Section 831.3 is revised to read as
follows:

§831.3 Authority of Directors.

The Director, Office of Aviation
Safety, or the Director, Office of Surface
Transportation Safety, subject to the
provisions of §831.2 and part 800 of
this chapter, may order an investigation
into any accident or incident.

4. Section 831.4 is revised to read as
follows:

§831.4 Nature of Investigation.

Accident and incident investigations
are conducted by the Board to
determine the facts, conditions, and
circumstances relating to an accident or
incident and the probable cause(s)
thereof. These results are then used to
ascertain measures that would best tend
to prevent similar accidents or incidents

2Part 850 also governs the conduct of certain
investigations in which the Board and the Coast
Guard participate jointly.
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in the future. The investigation includes
the field investigation (on-scene at the
accident, testing, teardown, etc.), report
preparation, and, where ordered, a
public hearing. The investigation results
in Board conclusions issued in the form
of a report or “brief” of the incident or
accident. Accident/incident
investigations are fact-finding
proceedings with no formal issues and
no adverse parties. They are not subject
to the provisions of the Administrative
Procedure Act (5 U.S.C. 504 et seq.), and
are not conducted for the purpose of
determining the rights or liabilities of
any person.

5. Section 831.5 is revised to read as
follows:

§831.5 Priority of Board Investigations.
Any investigation of an accident or
incident conducted by the Safety Board
directly or pursuant to the appendix to

part 800 of this chapter (except major
marine investigations conducted under
49 U.S.C. 1131(a)(1)(E)) has priority over
all other investigations of such accident
or incident conducted by other Federal
agencies. The Safety Board shall provide
for the appropriate participation by
other Federal agencies in any such
investigation, except that such agencies
may not participate in the Safety
Board’s determination of the probable
cause of the accident or incident.
Nothing in this section impairs the
authority of other Federal agencies to
conduct investigations of an accident or
incident under applicable provisions of
law or to obtain information directly
from parties involved in, and witnesses
to, the transportation accident or
incident, provided they do so without
interfering with the Safety Board’s
investigation. The Safety Board and
other Federal agencies shall assure that
appropriate information obtained or
developed in the course of their
investigations is exchanged in a timely
manner.

6. Section 831.6 is revised to read as
follows:

§831.6 Request to withhold information.

(a) Trade Secrets Act (18 U.S.C. 1905),
Exemption 4 of the Freedom of
Information Act (5 U.S.C. 552) (FOIA),
and The Independent Safety Board Act
of 1974, as amended.

(1) General. The Trade Secrets Act
provides criminal penalties for
unauthorized government disclosure of
trade secrets and other specified
confidential commercial information.
The Freedom of Information Act
authorizes withholding of such
information; however, the Independent
Safety Board Act, at 49 U.S.C. 1114(b),
provides that the Board may, under

certain circumstances, disclose
information related to trade secrets.

(2) Procedures. Information submitted
to the Board that the submitter believes
qualifies as a trade secret or confidential
commercial information subject either
to the Trade Secrets Act or FOIA
Exemption 4 shall be so identified by
the submitter on each and every page of
such document. The Board shall give
the submitter of any information so
identified, or information the Board has
substantial reason to believe qualifies as
a trade secret or confidential
commercial information subject either
to the Trade Secrets Act or FOIA
Exemption 4, the opportunity to
comment on any contemplated
disclosure, pursuant to 49 U.S.C.
1114(b). In all instances where the
Board determines to disclose pursuant
to 49 U.S.C. 1114(b) and/or 5 U.S.C.
552, at least 10 days’ notice will be
provided the submitter. Notice may not
be provided the submitter when
disclosure is required by a law other
than FOIA if the information is not
identified by the submitter as qualifying
for withholding, as is required by this
paragraph, unless the Board has
substantial reason to believe that
disclosure would result in competitive
harm.

(3) Voluntarily-provided Safety
Information. It is the policy of the Safety
Board that commercial, safety-related
information provided to it voluntarily
and not in the context of particular
accident/incident investigations will not
be disclosed. Reference to such
information for the purposes of safety
recommendations will be undertaken
with consideration for the confidential
nature of the underlying database(s).

(b) Other. Any person may make
written objection to the public
disclosure of any other information
contained in any report or document
filed, or otherwise obtained by the
Board, stating the grounds for such
objection. The Board, on its own
initiative or if such objection is made,
may order such information withheld
from public disclosure when, in its
judgment, the information may be
withheld under the provisions of an
exemption to the Freedom of
Information Act (5 U.S.C. 552, see part
801 of this chapter), and its release is
found not to be in the public interest.

7. Section 831.7 is revised to read as
follows:

§831.7 Right to representation.

Any person interviewed by an
authorized representative of the Board
during the investigation, regardless of
the form of the interview (sworn,
unsworn, transcribed, not transcribed,

etc.), has the right to be accompanied,
represented, or advised by an attorney
or non-attorney representative.

8. Section 831.8 is revised to read as
follows:

§831.8 Investigator-in-charge.

The designated investigator-in-charge
(IIC) organizes, conducts, controls, and
manages the field phase of the
investigation, regardless of whether a
Board Member is also on-scene at the
accident or incident site. (The role of
the Board member at the scene of an
accident investigation is as the official
spokesperson for the Safety Board.) The
IIC has the responsibility and authority
to supervise and coordinate all
resources and activities of all personnel,
both Board and non-Board, involved in
the on-site investigation. The IIC
continues to have considerable
organizational and management
responsibilities throughout later phases
of the investigation, up to and including
Board consideration and adoption of a
report or brief of probable cause(s).

9. Section 831.9 is amended by
revising paragraph (a) to read as follows:

§831.9 Authority of Board representatives.
(a) General. Any employee of the
Board, upon presenting appropriate
credentials, is authorized to enter any
property where an accident/incident
subject to the Board’s jurisdiction has
occurred, or wreckage from any such
accident/incident is located, and do all
things considered necessary for proper
investigation. Further, upon demand of
an authorized representative of the
Board and presentation of credentials,
any Government agency, or person
having possession or control of any
transportation vehicle or component
thereof, any facility, equipment, process
or controls relevant to the investigation,
or any pertinent records or memoranda,
including all files, hospital records, and
correspondence then or thereafter
existing, and kept or required to be kept,
shall forthwith permit inspection,
photographing, or copying thereof by
such authorized representative for the
purpose of investigating an accident or
incident, or preparing a study, or related
to any special investigation pertaining
to safety or the prevention of accidents.
The Safety Board may issue a subpoena,
enforceable in Federal district court, to
obtain testimony or other evidence.
Authorized representatives of the Board
may question any person having
knowledge relevant to an accident/
incident, study, or special investigation.
Authorized representatives of the Board
also have exclusive authority, on behalf
of the Board, to decide the way in which
any testing will be conducted, including
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decisions on the person that will
conduct the test, the type of test that
will be conducted, and any individual
who will witness the test.
* * * * *

10. Section 831.11 is revised to read
as follows:

§831.11 Parties to the investigation.

(a) All Investigations, regardless of
mode. (1) The investigator-in-charge
designates parties to participate in the
investigation. Parties shall be limited to
those persons, government agencies,
companies, and associations whose
employees, functions, activities, or
products were involved in the accident
or incident and who can provide
suitable qualified technical personnel
actively to assist in the investigation.
Other than the FAA in aviation cases,
no other entity is afforded the right to
participate in Board investigations.

(2) Participants in the investigation
(i.e., party representatives, party
coordinators, and/or the larger party
organization) shall be responsive to the
direction of Board representatives and
may lose party status if they do not
comply with their assigned duties,
actively proscriptions or instructions, or
if they conduct themselves in a manner
prejudicial to the investigation.

(3) No party to the investigation shall
be represented in any aspect of the
NTSB investigation by any person who
also represents claimants or insurers. No
party representative may occupy a legal
position (see § 845.13 of this chapter).
Failure to comply with these provisions
may result in sanctions, including loss
of status as a party.

(4) Title 49, United States Code §1132
provides for the appropriate
participation of the FAA in Board
investigations, and § 1131(a)(2) provides
for such participation by other
departments, agencies, or
instrumentalities. The FAA and those
other entities that meet the requirements
of paragraph (a)(1) of this section will be
parties to the investigation with the
same rights and privileges and subject to
the same limitations as other parties,
provided however that representatives
of the FAA need not sign the **Statement
of Party Representatives to NTSB
Investigation” (see paragraph (b) of this
section).

(b) Aviation investigations. In
addition to compliance with the
provisions of paragraph (a) of this
section, and to assist in ensuring
complete understanding of the
requirements and limitations of party
status, all party representatives in
aviation investigations shall sign
“‘Statement of Party Representatives to
NTSB Investigation” immediately upon

attaining party representative status.
Failure timely to sign that statement
may result in sanctions, including loss
of status as a party.

11. Section 831.12 is revised to read
as follows:

§831.12 Access to and release of
wreckage, records, mail, and cargo.

(a) Only the Board’s accident
investigation personnel, and persons
authorized by the investigator-in-charge
to participate in any particular
investigation, examination or testing
shall be permitted access to wreckage,
records, mail, or cargo in the Board’s
custody.

(b) Wreckage, records, mail, and cargo
in the Board’s custody shall be released
by an authorized representative of the
Board when it is determined that the
Board has no further need of such
wreckage, mail, cargo, or records. When
such material is released, Form 6120.15,
“Release of Wreckage,” will be
completed, acknowledging receipt.

12. Section 831.13 is amended by
revising the heading and paragraph (b)
to read as follows:

§831.13 Flow and dissemination of
accident or incident information.
* * * * *

(b) All information concerning the
accident or incident obtained by any
person or organization participating in
the investigation shall be passed to the
11C through appropriate channels before
being provided to any individual
outside the investigation. Parties to the
investigation may relay to their
respective organizations information
necessary for purposes of prevention or
remedial action. However, no
information concerning the accident or
incident may be released to any person
not a party representative to the
investigation (including non-party
representative employees of the party
organization) before initial release by
the Safety Board without prior
consultation and approval of the IIC.

13. Section 831.14 is revised to read
as follows:

§831.14 Proposed findings.

(a) General. Any person, government
agency, company, or association whose
employees, functions, activities, or
products were involved in an accident
or incident under investigation may
submit to the Board written proposed
findings to be drawn from the evidence
produced during the course of the
investigation, a proposed probable
cause, and/or proposed safety
recommendations designed to prevent
future accidents.

(b) Timing of submissions. To be
considered, these submissions must be

received before the matter is calendared
for consideration at a Board meeting. All
written submissions are expected to
have been presented to staff in advance
of the formal scheduling of the meeting.
This procedure ensures orderly and
thorough consideration of all views.

(c) Exception. This limitation does not
apply to safety enforcement cases
handled by the Board pursuant to part
821 of this chapter. Separate ex parte
rules, at part 821, subpart J, apply to
those proceedings.

Issued in Washington, DC this 21st day of
January, 1997.

Jim Hall,

Chairman.

[FR Doc. 97-1810 Filed 1-24-97; 8:45 am]
BILLING CODE 7533-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 940553-4223; |.D. 012197A]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
hook-and-line fishery for king mackerel
in the exclusive economic zone (EEZ) in
the Florida west coast subzone. This
closure is necessary to protect the
overfished Gulf king mackerel resource.
EFFECTIVE DATE: The closure is effective
12:01 a.m., local time, January 22, 1997,
through June 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented by regulations at 50 CFR
part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.



Federal Register / Vol. 62, No. 17 / Monday, January 27, 1997 / Rules and Regulations

3809

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS implemented
a commercial quota for the Gulf of
Mexico migratory group of king
mackerel in the Florida west coast
subzone of 865,000 Ib (392,357 kg). That
guota was further divided into two
equal quotas of 432,500 Ib (196,179 kg)
for vessels in each of two groups by gear
types—vessels fishing with run-around
gillnets and those using hook-and-line
gear (50 CFR 622.42(c)(1)(i)(A)(2)).

In accordance with 50 CFR
622.43(a)(3), NMFS is required to close
any segment of the king mackerel
commercial fishery when its quota is
reached, or is projected to be reached,
by publishing a notification in the
Federal Register. NMFS has determined
that the commercial quota of 432,500 Ib
(196,179 kg) for Gulf group king
mackerel for vessels using hook-and-
line gear in the Florida west coast
subzone was reached on January 21,
1997. Accordingly, the commercial
fishery for king mackerel for such
vessels in the Florida west coast
subzone is closed effective 12:01 a.m.,
local time, January 22, 1997, through
June 30, 1997, the end of the fishing
year.

The Florida west coast subzone
extends from 87°31°06”" W. long. (due
south of the Alabama/Florida boundary)
to: (1) 25°20.4° N. lat. (due east of the
Dade/Monroe County, FL, boundary)
through March 31, 1997; and (2) 25°48’
N. lat. (due west the Monroe/Collier
County, FL, boundary) from April 1,
1997, through October 31, 1997.

NMFS previously determined that the
commercial quota of king mackerel from
the western zone of the Gulf of Mexico
was reached and closed that segment of
the fishery on August 26, 1996 (61 FR
44184, August 28, 1996). Subsequently,
NMFS determined that the commercial
quota of king mackerel for vessels using
run-around gillnet gear in the Florida
west coast subzone of the eastern zone
of the Gulf of Mexico was reached and
closed that segment of the fishery at
noon on January 7, 1997 (62 FR 1402,
January 10, 1997). Thus, with this
closure, all commercial fisheries for
king mackerel in the EEZ are closed
from the U.S./Mexico border through
the Florida west coast subzone through
June 30, 1996.

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel permitted to
fish under a commercial quota may fish
for Gulf group king mackerel in the EEZ

in the closed zones or retain Gulf group
king mackerel in or from the EEZ of the
closed zones. A person aboard a vessel
for which the permit indicates both
commercial king mackerel and charter/
headboat for coastal migratory pelagic
fish may continue to retain king
mackerel under the bag and possession
limit set forth in 50 CFR 622.39(c)(1)(ii),
provided the vessel is operating as a
charter vessel or headboat.

During the closure, king mackerel
from the closed zones taken in the EEZ,
including those harvested under the bag
limit, may not be purchased or sold.
This prohibition does not apply to trade
in king mackerel from the closed zones
that were harvested, landed ashore, and
sold prior to the closure and were held
in cold storage by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 21, 1997.
George H. Darcy,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-1824 Filed 1-21-97; 4:26 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 17

Regulations Governing the Financing
of Commercial Sales of Agricultural
Commodities

AGENCY: Commodity Credit Corporation,
Agriculture.
ACTION: Proposed rule.

SUMMARY: The Commodity Credit
Corporation (CCC) proposes to revise
the regulations applicable to the
financing of the sale and exportation of
agricultural commodities pursuant to
title | of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480).

The purpose of these changes is to
simplify the purchasing procedures and
shorten the regulations, keep the costs
of the Pub. L. 480, title | program as low
as possible, reflect the provisions of the
Federal Agricultural Improvement and
Reform Act of 1996 (““FAIR Act of
1996’"), and reduce the public reporting
burden.

DATES: Written comments in duplicate
should be submitted on or before March
28, 1997.

ADDRESSES: Comments should be sent to
Christopher E. Goldthwait, General
Sales Manager, Foreign Agricultural
Service, U.S. Department of Agriculture,
Room 5071 South Building, Stop 1001,
1400 Independence Ave., S.\W.,
Washington, D.C. 20250-1001.

FOR FURTHER INFORMATION CONTACT:
Connie B. Delaplane, Director, P.L. 480
Operations Division, Export Credits,
Foreign Agricultural Service, Room
4549 South Building, Stop 1033, U.S.
Department of Agriculture, 1400
Independence Ave., S.W., Washington,
D.C. 20250-1033. Telephone: (202) 720—
3664.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued in conformance
with Executive Order 12866. It has been
determined significant for the purposes
of E.O. 12866 and, therefore, has been

reviewed by the Office of Management
and Budget (OMB).

Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act. The Vice
President, CCC, who is the General
Sales Manager, has certified that this
rule will not have a significant
economic impact on a substantial
number of small entities. The proposed
rule would eliminate several existing
program requirements which should
make it easier for firms to participate,
including small businesses, and may
result in some suppliers receiving
payment more quickly. A copy of this
proposed rule has been submitted to the
General Counsel, Small Business
Administration.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48
FR 29115 (June 24, 1983).

Paperwork Reduction Act

This proposed rule revises the Pub. L.
480, title | financing regulations. CCC
has submitted the information
collection requirements in this proposed
rule to the Office of Management and
Budget (OMB) for approval under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Title: Regulations—Financing
Commercial Sales of Agricultural
Commodities Under Title I, Pub. L. 480.

OMB Control Number: 0551-0005.

Expiration Date of Approval: Three
years from OMB approval.

Type of Request: Revision.

Abstract: The purpose of the changes
in this proposed rule is to simplify the
purchasing procedures and shorten the
regulations, keep the costs of the Pub. L.
480, title | program as low as possible,
reflect the provisions of the “FAIR Act
of 1996”’, and reduce the public
reporting burden. The proposed rule
would eliminate the requirement that
suppliers report to USDA payments to
representatives of importing countries
and the requirement that prospective
commodity suppliers submit
information to the P.L. 480 Operations
Division in order to participate.
Prospective suppliers that have been

determined to be eligible for
participation in the GSM-102 or GSM—
103 export credit guarantee programs
could participate in title | sales.
Prospective suppliers that are not yet
eligible for GSM programs would have
to submit information to GSM,; this
information is not as extensive as that
presently required for becoming an
eligible supplier under title I. CCC
would require shipping agents to
provide complete information on the
firm and its activities only once per
fiscal year instead of doing so each time
they are nominated by a title | importer.

The recordkeeping requirement
would be retained. Successful
commodity suppliers would still be
required to report to USDA the details
of sales made under the program for
price review and to submit to USDA, for
approval, information on any
amendments to the sales.

Estimate of Burden: CCC estimates the
public reporting burden to be 1 hour for
new suppliers that need to develop the
information necessary for eligibility
under GSM programs; 1¥4 hours for
shipping agents to prepare a complete
package of information required by the
regulations each fiscal year and %4 hour
to prepare each subsequent submission
updating information as changes occur;
and ¥ hour for commodity suppliers to
prepare telephonic notices of sale and
requests for approval of sale
amendments.

Respondents: Commodity suppliers
that are interested in becoming eligible
to participate in title | sales; shipping
agents that have been selected by
importers to help them purchase Title |
commodities and arrange ocean
transportation; and commodity
suppliers that have been awarded sales
under the program.

Estimated Number of Respondents:
Eight new commodity suppliers; 10
shipping agents; and 15 successful
commodity suppliers.

Estimated Number of Responses per
Respondent: One for each new
commodity supplier; between 1 and 4
for each shipping agent; and, between 1
and 25 for each successful commodity
supplier.

Estimated Total Annual Burden on
Respondents: Including recordkeeping
requirements, 455 burden hours.

CCC requests comments regarding: (a)
Whether the collection of information is
necessary for the proper performance of
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the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

USDA will accept comments on this
information collection at: Desk Officer
for Agriculture, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503, and to Connie B. Delaplane,
Director, Pub. L. 480 Operations
Division, Export Credits, Foreign
Agricultural Service, Room 4549 South
Building, Stop 1033, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW, Washington, DC 20250—
1033. USDA will incorporate all
comments as part of the public record.

The Paperwork Reduction Act
requires OMB to make a decision
concerning the collection(s) of
information contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
USDA on the proposed rule. CCC
submitted the information collection
requirements to OMB totaling 455
burden hours.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The proposed rule
would have preemptive effect with
respect to any state or local laws,
regulations, or policies which conflict
with such provisions or which
otherwise impede their full
implementation. The final rule would
not have retroactive effect. The rule
does not require that administrative
remedies be exhausted before suit may
be filed.

Background

Title | of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480)
authorizes CCC to finance the sale and
exportation of agricultural commodities
on concessional credit terms. 7 U.S.C.
1701 et seq. On September 13, 1995, the
Foreign Agricultural Service (FAS)

published an Advance Notice of
Proposed Rulemaking (60 FR 47495)
requesting comments on how to
streamline and simplify the purchasing
and shipment procedures under the
Public Law 480, title | program. CCC
considered these comments in drafting
the proposed rule, and welcomes further
input regarding the issues raised in the
ANPRM at this stage of rulemaking
procedure. The key comments received
are discussed below, except those that
were outside the scope of the ANPRM
and those which have already been
implemented by final rules published
on December 7, 1995 (60 FR 62072) and
April 23,1996 (61 FR 17823). A copy of
the “Benefit-Cost Assessment’ prepared
in connection with this proposed rule
can be obtained from Connie B.
Delaplane. See “For Further Information
Contact.”

Discussion of Comments

Purchase Authorization

After CCC and the participant have
signed a title | agreement, CCC issues a
purchase authorization (“‘PA’’) which
establishes general specifications for the
commodity to be purchased, sets the
contracting and delivery periods, and
establishes conditions for CCC’s
financing of the commodity and any
authorized ocean transportation costs.
The participant issues, upon CCC
approval, public Invitations for Bids
(“IFB’s””) for commodities and ocean
transportation. These IFB’s contain the
importer’s requirements including
precise commodity specifications,
delivery dates, and payment documents.
Subsequently the importer and
suppliers of commodities and ocean
transportation enter into contracts based
upon offers received in response to
these IFB’s.

The ANPRM asked for comments on
whether the PA could be eliminated,
with the relevant portions being
incorporated into the financing
regulations or the IFB, as appropriate.
Most comments stated there was no
urgent need for the PA, agreeing that the
PA terms could be incorporated in the
title I agreement, the buyer’s IFB or the
regulations. One comment supported
retaining the PA, suggesting that the PA
terms were not appropriate for either the
regulations or the IFB.

The proposed rule would retain the
PA. By doing so CCC could delete from
the regulations Appendix A
(Contracting Requirements) and
Appendix B (Documentary
Requirements). CCC’s up-to-date
contracting and documentary
requirements for a commodity would
appear in the PA. (The regulations

specify that the PA may contain
requirements in addition to, or in lieu
of, the regulations.) Through the PA we
could quickly update CCC’s program
requirements, if needed, and make that
information widely available. If the PA
did not exist, it would be necessary to
make such changes by amending the
regulations or the title | agreement,
which could delay purchasing and
shipment of the commaodities. If the
buyer were required to include such
information in the IFB’s, those
documents would be longer and more
complex.

Some respondents felt that the PA
issuance procedure could cause delays
in implementing the program. We
would like to receive specific examples
of such delays to help us improve the
process. A delay in PA issuance may
simply reflect the fact that the
participant is not ready to purchase.

Letters of Credit

After the participant enters into
commodity and ocean freight contracts,
the existing regulations provide that the
importer must cause a separate letter of
credit to be opened for the commodity
supplier, and for the supplier of ocean
transportation when CCC is financing
any part of the ocean transportation.
CCC also issues a Letter of Commitment
to the U.S. bank that has issued,
confirmed or advised the letter of credit.
The supplier receives payment from the
bank upon presentation of required
documentation. CCC will reimburse the
bank, pursuant to this Letter of
Commitment, for payments made under
the letter of credit.

The ANPRM asked for comments on
an alternative procedure under which
CCC would simply pay the suppliers
directly for the commodity and for
ocean freight costs which are financed
by CCC. The participant would not open
a letter of credit for these amounts, and
there would be no need for CCC to issue
any Letters of Commitment.

Most comments supported direct
payment by CCC, noting that the bank
charges associated with letters of credit
ranged from 1-2% of the value of the
letter of credit. Since the buyers were
required to bear these costs, the benefit
of the title | program to the recipient
was lessened. Under the proposed rule,
title | recipients would save about $2.5—
$5 million each year in banking costs,
based on an estimated $250 million per
year which would be paid directly to
suppliers by CCC instead of through
letters of credit. U.S. banks would bear
some costs from this change, based on
the loss of these fees, and reduced
opportunities to develop business
relationships with food aid recipients.



3812

Federal Register / Vol. 62, No. 17 / Monday, January 27, 1997 / Proposed Rules

The change is proposed based on the
assessment that the cost to U.S. banks
would be outweighed by the significant
benefits to food aid recipients, given the
relatively small size of these letter of
credit fees relative to total bank income,
the static or declining food aid budget,
and the length of time needed for
recipients to develop into commercial
opportunities for U.S. banks. There
would still be opportunities for banks to
issue letters of credit for a portion of the
ocean freight costs, as discussed in
detail below. Based on the fiscal year
1996 title | program, such letters of
credit might be opened for about $16
million, generating banking fees of
$160,000-$320,000.

Commodity suppliers have generally
been unwilling to load vessels without
a letter of credit to secure payment.
Such delayed loading can be costly to
the recipient, which may owe ““carrying
charges” to the commodity supplier and
“detention’ to the supplier of ocean
transportation. These costs are not
financed by CCC and they can be
significant; for example, one day of
“detention” for a U.S.-flag vessel can
cost the recipient as much as $25,000.

Finally, some title | recipient
countries do not have well established
banking systems through which to open
letters of credit.

As a result, the proposed rule would
adopt the procedure for direct payment
by CCC for all commodity and freight
costs which are financed by CCC (see
§17.9.) In connection with this change,
the proposed rule would also prohibit
certain payments which are permitted
under existing regulations, but which
cannot be financed by CCC. This
includes consular fees for legalization of
documents, and total ocean
transportation brokerage commissions
in excess of 2¥2 percent of the freight.
Under existing regulations, the supplier
is required to show on the invoice any
amounts which are not eligible for
financing by CCC. The bank may then
pay the supplier the total invoice
amount under the importer’s letter of
credit, and CCC would deduct the
ineligible amount from its
reimbursement to the bank under the
Letter of Commitment. With the
proposed direct payment procedure,
there is no simple mechanism to allow
a supplier to be paid for such costs
while protecting CCC from ultimately
bearing the costs. It would not be
equitable to prohibit a supplier from
recouping these costs as part of the
supplier’s sales price and such a rule
may discourage firms from showing on
the invoice any amounts ineligible for
CCC financing. Consequently, the
proposed rule would prohibit payment

of these costs; however, suggestions are
requested regarding other ways to
address the issue of costs which are
ineligible for CCC financing.

Several comments expressed concern
about how quickly CCC would pay
suppliers, saying that direct payment
would not be beneficial if it took longer
than payment by a bank under a letter
of credit. CCC plans to pay suppliers as
promptly as a bank does, upon receipt
of the documentation required by the
importer and by CCC.

This proposal is not expected to
significantly increase USDA’s workload,
although there will be a slight increase
in burden for the Farm Service Agency
(“FSA’), which would be responsible
for making the payments to suppliers.

One comment raised the issue of
potential financial exposure on the part
of CCC for financing a product that did
not meet specifications, for example.
CCC would examine each document
with reasonable care to ascertain that it
appears on its face to be in accord with
documentary requirements specified in
the regulations, the PA, and the buyer’s
own IFB or contract. Agreements
between CCC and the participants
would provide that CCC would be liable
only for breaching this standard of
review.

Comments indicated some confusion
regarding payment of ocean
transportation costs. CCC would not
require the participant to open a letter
of credit for shipments for which the
participant paid the entire freight costs,
or in the rare instances when CCC
financed 100% of the freight costs.
However, when CCC financed a portion
of the freight costs on a shipment and
the participant paid the balance, the
participant would be required to open a
letter of credit for its share of the freight
costs. For example, when commodities
are shipped on a U.S.-flag vessel and
CCC finances only the ocean freight
differential, the supplier would collect
the ocean freight differential from CCC
and the balance from a U.S. bank under
the participant’s letter of credit.

The regulations would require the
participant to open this partial letter of
credit in order to provide the supplier
of ocean transportation a high level of
confidence that the participant’s portion
of the freight would be paid in
accordance with the contract. This
should keep freight costs down and
encourage competition.

CCC would not pay any commodity or
freight costs which were not to be
financed by CCC, which is consistent
with the current operation of the
program.

Cost and Freight

The ANPRM asked for comments on
whether CCC should finance commodity
contracts on a cost and freight (C&F)
basis, or a cost, insurance and freight
(CIF) basis, instead of requiring separate
contracts for the commodity and the
ocean transportation. Under such
contracts the commodity supplier
would be responsible for securing ocean
transportation.

Respondents were concerned that
such contracts would keep smaller
commodity suppliers, which do not
own or control vessels, from offering
competitively. They also noted that it
would be more difficult to enforce cargo
preference requirements for use of U.S.-
flag vessels with C&F or CIF sales.
Several comments stated that
contracting under these terms would
blur the distinction between the
commodity costs and the freight costs,
complicating both commodity price
review and the determination of “fair
and reasonable” U.S.-flag freight rates
by the Maritime Administration,
Department of Transportation. The
proposed rule retains the option for
such contracts; however, permitting
such contracts would be a matter of
agency policy, as at present.

Other Comments

The proposed rule contains several
provisions based on other comments
submitted in response to the ANPRM.
For example, shipping agents (firms
helping the buyers arrange the purchase
and shipment of Title | commodities)
would be required to provide complete
information on the firm and its activities
only once per fiscal year. At present,
they must submit the information each
time a firm is nominated by a recipient.
The firm would certify, in conjunction
with any subsequent nominations as
shipping agent during the fiscal year,
that the information initially submitted
was still current, or would specify any
changes. This proposal would reduce
the reporting burden on shipping agents
and also save a small amount of FAS
staff time.

Another comment recommended that
the Form FAS-359 (“‘Declaration of
Sale’’) and the Form CCC-105 (“‘Request
for Vessel Approval’) be eliminated. We
believe that it is necessary to retain a
written price approval document, a
purpose served by the existing
“Declaration of Sale” form. This key
document insures that all parties—the
commodity supplier, FAS, and the
entity making payment—clearly
understand the terms of the sale as
approved for financing by CCC. The
document includes the unit price,
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delivery period, and commodity
specifications.

The Form CCC-105, submitted to FAS
by the charterer, is the formal written
notification from the importer regarding
the ocean freight contract and contains
the information on which the written
“Advice of Vessel Approval” is based
(Form CCC-106). The latter form is a
required payment document, which
shows the amount of freight to be
financed by CCC, along with the main
contract terms. If the Form CCC-105
were eliminated, the CCC-106 would be
more likely to contain errors and thus
delay payment to the supplier.

Other Key Changes

The proposed rule would contain a
definition of “private entity,” and
would amend the definition of
“participant’ to cover both private
entities and foreign countries. This
reflects the FAIR Act of 1996 which
permitted title | agreements to be signed
with private entities. (References to
“private trade entities,”” no longer
included under the legislation, have
been deleted.) The proposed rule would
require that, in order to participate, a
private entity would need to have a
legal presence in the United States.

The proposed rule would eliminate
the requirement in existing § 17.7 that
prospective commodity suppliers must
submit information to the P.L. 480
Operations Division, FAS, including a
current financial statement, to be
determined eligible to participate. Any
supplier eligible under the GSM-102 or
GSM-103 programs could participate.
Financial information on the firm and
experience as an exporter are not
required for eligibility under the GSM—
102 and GSM-103 programs, which are
fully commercial. Comments are
requested as to whether the bid and
performance bond requirements in the
importer’s IFB would be sufficient to
insure performance by a supplier.

Approximately ten firms per year
wish to become eligible commodity
suppliers under title I. Two or three of
those firms are already eligible under
the GSM programs, and would have no
additional reporting burden to be
eligible under title I. The remaining
seven or eight firms would require only
about an hour to develop the
information needed for eligibility under
the GSM programs instead of the three
hours currently estimated for title I. FAS
would also save a small amount of staff
time by deleting this separate eligibility
requirement for title | suppliers.

The proposed rule would also require
that cotton suppliers report sales to
FAS, instead of to the Kansas City
Commodity Office, Farm Service

Agency. FAS would become responsible
for price review and for vessel approval
for cotton shipments, as it is now for all
other commodities purchased under
title I.

The proposed rule would eliminate
the requirement in existing § 17.12 that
suppliers report to USDA any payments
made to representatives of the importer
or importing country. The underlying
legislation was repealed in December
1995 by the Federal Reports Elimination
and Sunset Act of 1995. CCC will not
finance such payments, however, except
for ocean transportation brokerage
commissions which do not exceed 2—
2% of the freight.

The ocean transportation provisions
in §17.8(b)(2) of the proposed rule
would not contain the prohibition in
existing §17.14(b)(2) against
“clarification or submission of
additional information’ under
competitive freight IFB’s. This is not
intended to reflect a substantive policy
change. Only freight offers which were
responsive to the terms of the IFB as of
the date and time for receipt of offers
could be considered, as at present. No
information or clarification submitted
after that date and time could be used
to make the offer responsive. The
prohibition against negotiation also
remains in the regulations. This change
would simply acknowledge that it is
occasionally necessary to seek factual
information after an offer has been
submitted, such as the maximum
tonnage which can be loaded at a
certain port, given existing draft
conditions and stowage factors for the
commodity in question.

The proposed rule does not contain
the requirement in existing §17.18(c)(7)
that a “transshipment certification” be
placed on the commodity invoice in
certain circumstances. The Maritime
Administration of the U.S. Department
of Transportation published a final rule
on May 17, 1996 (61 FR 24895) which
amended the definition of “‘available”
commercial U.S.-flag service for
shipments during the 1996-2000 Great
Lakes shipping seasons. This change
made the transshipment certification
unnecessary. (Purchase authorizations
for affected commodities already
exempt exporters from this
requirement.)

The proposed rule would not provide
for the obsolete ““letter of conditional
reimbursement’” procedure (existing
§17.4(h)), nor for the “reimbursement
method of financing,” (existing § 17.16)
which would no longer be necessary
with direct payment to suppliers by
CCC.

List of Subjects in 7 CFR Part 17

Agricultural commodities, Exports,
Finance, Maritime carriers.

Accordingly, it is proposed to revise
Part 17 of 7 CFR as follows:

PART 17—SALES OF AGRICULTURAL
COMMODITIES MADE AVAILABLE
UNDER TITLE | OF THE
AGRICULTURAL TRADE
DEVELOPMENT AND ASSISTANCE
ACT OF 1954, AS AMENDED

Subpart A—Regulations Governing the
Financing of Commercial Sales of
Agricultural Commodities

Sec.
171
17.2
17.3
17.4
175

General.
Definition of terms.
Purchase authorizations.
Agents of the participant or importer.
Contracts between commodity
suppliers and importers.
17.6 Discounts, fees, commissions and
payments.
17.7 Notice of sale procedures.
17.8 Ocean transportation.
17.9 CCC payment to suppliers.
17.10 Refunds and insurance.
17.11 Recordkeeping and access to records.
Authority: 7 U.S.C. 1701-1704, 1731-
1736b, 1736f, 5676; E.O. 12220, 45 FR 44245,
3 CFR, 1980 Comp., p. 263.

Subpart A—Regulations Governing the
Financing of Commercial Sales of
Agricultural Commodities

§17.1 General.

(a) What this subpart covers. This
subpart contains the regulations
governing the financing of the sale and
exportation of agricultural commodities
by the Commodity Credit Corporation
(CCCQ), through private trade channels to
the maximum extent practicable, under
the authority of Title | of the
Agricultural Trade Development and
Assistance Act of 1954, as amended
(hereinafter called “‘the Act”).

(b) Agricultural commodities
agreements. (1) Under the Act, the
Government of the United States enters
into Agricultural Commodities
Agreements with governments of foreign
countries or with private entities. These
agreements cover financing of the sale
and exportation of agricultural
commodities, including certain ocean
transportation costs.

(2) Agricultural Commodities
Agreements may provide that a
participant will repay CCC for the
financing extended by CCC either in
dollars or in local currencies.

(c) Purchase authorizations. This
subpart covers, among other things, the
issuance by the General Sales Manager
of purchase authorizations which
authorize the participant to
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(1) Purchase agricultural commodities
and

(2) Procure ocean transportation
therefor.

(d) Financing. For amounts to be
financed by CCC, CCC will pay the
supplier of commodity or of ocean
transportation upon receipt of the
documents specified in the subpart, the
purchase authorization and the IFB. The
cost of ocean freight or ocean freight
differential will be financed by CCC
only when specifically provided for in
the purchase authorization.

(e) Where information is available.
General information about operations
under this subpart is available from the
Director, Public Law 480 Operations
Division, Foreign Agricultural Service,
U.S. Department of Agriculture,
Washington, D.C. 20250-1033.
Information about financing operations
under this subpart, including forms
prescribed for use thereunder, is
available from the Controller,
Commodity Credit Corporation, U.S.
Department of Agriculture, P.O. Box
2415, Washington, D.C. 20013-2415.

§17.2 Definition of terms.

Terms used in the regulations in this
subpart are defined or identified as
follows, subject to amplification in
subsequent sections:

Affiliate and associated company—
any legal entity which owns or controls,
or is owned or controlled by, another
legal entity. For a corporation,
ownership of the voting stock is the
controlling criterion. A legal entity is
considered to own or control a second
legal entity if—

(1) The legal entity owns an interest
of 50 percent or more in the second
legal entity, or

(2) The legal entity and one or more
other legal entities, in which it owns an
interest of 50 percent or more, together
own an interest of 50 percent or more
in the second legal entity, or

(3) The legal entity owns an interest
of 50 percent or more in another legal
entity which in turn owns an interest of
50 percent or more in the second legal
entity.

CCC—the Commodity Credit
Corporation, U.S. Department of
Agriculture.

Commodity—an agricultural
commodity produced in the United
States, or product thereof produced in
the United States.

Controller—the Controller,
Commodity Credit Corporation, or the
Controller’s designee.

Copy—a photocopy or other type of
copy of an original document showing
all data shown on the original,
including signature or the name of the

person signing the original or, if the
signature or name is not shown on the
copy, a statement that the original was
signed.

Delivery—the transfer to or for the
account of an importer of custody and
right of possession of the commodity at
U.S. ports or Canadian transshipment
points in accordance with the delivery
terms of the contract and purchase
authorization. For purposes of
financing, delivery is deemed to occur
as of the on-board date shown on the
ocean bill of lading.

Destination country—the foreign
country to which the commodity is
exported.

Director—the Director, Public Law
480 Operations Division, Foreign
Agricultural Service.

Expediting services—services
provided to the vessel owner at the
discharge port in order to facilitate the
discharge and sailing of the vessel; this
may include assisting with paperwork,
obtaining permits and inspections,
supervision and consultation.

FAS—the Foreign Agricultural
Service, U.S. Department of Agriculture.

FSA—the Farm Service Agency, U.S.
Department of Agriculture.

FSA Office—the office designated in
the purchase authorization to
administer this financing operation on
behalf of CCC.

Finance—To expend CCC funds,
whether or not the participant is
required to repay the funds to CCC. For
example, this subpart refers to CCC
“financing’’ both the ocean freight
differential, which the participant does
not repay, and the commodity cost,
which the participant does repay.

Form CCC-106—the form entitled
“Advice of Vessel Approval.”

Form CCC-329—the signed original of
the form entitled **Supplier’s
Certificate.”

General Sales Manager and GSM—the
General Sales Manager, FAS, or the
General Sales Manager’s designee.

Importer—the person that contracts
with the supplier for the importation of
the commodity. The importer may be
the participant or any person to which
a participant has issued a
subauthorization.

Importing country—any nation with
which an agreement has been signed
under the Act.

Invitation for bids and IFB—a
publicly advertised request for offers.

Legal entity includes, but is not
limited to, an individual (except that an
individual and his or her spouse and
their minor children are considered as
one legal entity), partnership,
association, company, corporation and
trust.

Letter of credit—an irrevocable
commercial letter of credit issued,
confirmed, or advised by a banking
institution in the United States and
payable in U.S. dollars.

Local currency and foreign currency—
interchangeable terms; the currency of
the importing or destination country.

Notice of arrival—a written notice in
accordance with § 17.8(g) stating that
the vessel has arrived at the first port of
discharge.

Ocean bill of lading—

(1) In the case of cargo carried on a
vessel other than LASH barges: An *‘on-
board” bill of lading, or a bill of lading
with an *“‘on-board” endorsement, which
is dated and signed or initialed on
behalf of the carrier, or

(2) In the case of cargo carried in a
LASH barge:

(i) For the purpose of financing
commodity price, an “on-board” bill of
lading showing the date the commodity
was loaded on board barges, which is
dated and signed or initialed on behalf
of the carrier, or a bill of lading or a
LASH barge bill of lading with an “‘on-
board barge” endorsement which is
dated and signed or initialed on behalf
of the carrier.

(i) For the purpose of financing ocean
freight or ocean freight differential, a
bill of lading which is dated and signed
or initialed on behalf of the carrier
indicating that the barge containing the
cargo was placed aboard the vessel
named in the Form CCC-106 not later
than eight running days after the last
LASH barge loading date (contract
layday) specified in the Form CCC-106.
This may be either an “‘on board” bill
of lading or a bill of lading or a LASH
barge bill of lading with an *‘on-board
ocean vessel” endorsement.

(3) Documentary requirements for a
copy of an “‘ocean bill of lading” refer
to a non-negotiable copy thereof.

Ocean freight contract—a charter
party or liner booking note.

Ocean transportation—
interchangeable with the term “ocean
freight”.

Ocean transportation brokerage—
services provided by shipping agents
related to their engagement to arrange
ocean transportation and services
provided by ships brokers related to
their engagement to arrange
employment of vessels.

Ocean transportation-related
services—furnishing the following
services: lightening, stevedoring, and
bagging (whether these services are
performed at load or discharge), and
inland transportation, i.e.,
transportation from the discharge port to
the designated inland point of entry in
the destination country, if the discharge
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port is not located in the destination
country.

Participant—the collective term used
to denote the importing country or the
private entity with which an agreement
has been negotiated under the Act.

Person—an individual or other legal
entity.

Private entity—the nongovernmental
legal entity with which an agreement
has been signed under the Act. A
foreign private entity must maintain a
bona fide business office in the United
States and have a person, principal, or
agent on whom service of judicial

process may be had in the United States.

Purchase authorization—Form FAS—
480, ‘“‘Authorization to Purchase
Agricultural Commodities,” issued to a
participant under this subpart.

Purchasing agent—any person
engaged by a participant to procure
agricultural commodities.

Secretary—the Secretary of
Agriculture of the United States, or the
Secretary’s designee.

Selling agent—a representative for the
supplier of the commodity, who is not
employed by or otherwise connected
with the importer or the participant.

Shipping agent—any person engaged
by a participant to arrange ocean
transportation.

Ships broker—any person engaged by
a supplier of ocean transportation to
arrange employment of vessels.

Supplier—any person who sells a
commodity to an importer under the
terms of a purchase authorization, or
who sells ocean transportation to an
importer or supplier of the commodity
under the terms of a purchase
authorization.

United States—the 50 States, the
District of Columbia, and Puerto Rico.

USDA—the U.S. Department of
Agriculture; includes all or any of the
agencies mentioned in this section.

§17.3 Purchase authorizations.

(a) Issuance. After an agreement is
signed, the GSM will issue a purchase
authorization to the participant for each
commodity included in the agreement.

(b) Contents. Each purchase
authorization includes the following
information:

(1) The commodity to be purchased
and specifications, approximate
quantity and maximum dollar amount
authorized;

(2) Contracting requirements;

(3) The contracting period, during
which suppliers and importers must
enter into contracts; and the delivery
period, during which the commodity
must be delivered;

(4) The terms of delivery to the
importer;

(5) Documentation required for CCC
financing in addition to or in lieu of the
documentation specified in §17.9;

(6) Provisions relating to payment to
CCC, if applicable;

(7) The address of the FSA office
administering the financing operation
on behalf of CCC;

(8) The method of financing provided
under the Agricultural Commodities
Agreement;

(9) Any provisions relating to
financing by CCC in addition to or in
lieu of those specified in this subpart;

(10) Authorization to procure ocean
transportation, and provisions relating
to the financing of ocean freight or
ocean freight differential, as applicable;

(11) Any other provisions considered
necessary by the General Sales Manager.

(c) Applicability of this subpart. In
addition to the provisions of a particular
purchase authorization, each purchase
authorization, unless otherwise
provided, is subject to the provisions of
this subpart to the same extent as if the
provisions were fully set forth in the
purchase authorization.

(d) Modification or revocation. The
General Sales Manager reserves the right
at any time for any reason or cause
whatsoever to supplement, modify or
revoke any purchase authorization,
including the termination of deliveries,
if it is determined to be in the interest
of the U.S. Government. CCC shall
reimburse suppliers who would
otherwise be entitled to be financed by
CCC for costs which were incurred as a
result of such action by the GSM in
connection with firm sales or shipping
contracts, and which were not otherwise
recovered by the supplier after a
reasonable effort to minimize such
costs: Provided, however, That such
reimbursement shall not be made to a
supplier if the GSM determines that the
GSM’s action was taken because the
supplier failed to comply with the
requirements of the regulations in this
subpart or the applicable purchase
authorization; Provided further, That
reimbursement to suppliers of ocean
transportation shall not exceed the
ocean freight differential when the
purchase authorization provides only
for financing the differential.

(e) Subauthorizations. The participant
may issue subauthorizations to
importers consistent with the terms of
the applicable purchase authorization.
The participant, in subauthorizing, shall
specify to importers all the provisions of
the applicable purchase authorization
which apply to the subauthorization.

(f) Cotton textiles. (1) Except as
provided in paragraph (f)(2) of this
section, financing of textiles under this
subpart is limited to cotton yarns and

fabrics processed up to and including
the dyed and printed state, and
preshrinking. Any processing of such
yarns and fabrics beyond this stage will
be at the expense of the participant.

(2) Purchase authorizations may
permit cotton textiles processed beyond
the stage described in paragraph (f)(1) of
this section to be purchased, but the
maximum financing by CCC is limited
to the equivalent value of the cotton
yarns and fabrics described in paragraph
(F(1) of this section, contained in the
textiles, plus eligible ocean
transportation costs.

(3) Financing is available only for
textiles manufactured entirely of U.S.
cotton in the United States.

§17.4 Agents of the participant or
importer.

(a) General. (1) A participant or
importer is not required to use a
purchasing agent or shipping agent, or
employ the services of any other agent,
broker, consultant, or other
representative (hereafter ‘““agent”) in
connection with arranging the purchase
of agricultural commodities under title
I of the Act and arranging ocean
transportation for such commodities.
However, if an agent is used, the
participant shall submit a written
nomination of the agent to the Deputy
Administrator, Export Credits, along
with a copy of the proposed agreement
between the participant or importer and
such agent. The written nomination
shall also specify the period of time to
be covered by the nomination. A person
may not act as agent for a participant or
importer unless the Deputy
Administrator, Export Credits, has
provided a written statement that the
nomination is accepted in accordance
with the provisions of this section.

(2) See §17.6(c) regarding
commissions, fees, or other
compensation of any kind to agents of
a participant or importer.

(3) A freight agent employed by the
Agency for International Development
under titles Il and 111 of the Act is not
eligible to act as an agent for the
participant or importer during the
period of such employment. A
subcontractor of such freight agent is
not eligible to act as an agent for the
participant or importer during the
period of its subcontract.

(b) Affiliate defined. For purposes of
this section, the term affiliate has the
meaning provided in §17.2 and, in
addition, persons will also be
considered to be affiliates if any of the
following conditions are met:

(1) There are any common officers or
directors.
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(2) There is any investment by eligible
commodity suppliers, selling agents, or
persons engaged in furnishing ocean
transportation or ocean transportation-
related services for commodities
provided under any title of the Act,
section 416(b) of the Agricultural Act of
1949, or the Food for Progress Act of
1985, whether or not any part of the
ocean transportation is financed by the
U.S. Government, or by agents of such
persons, or their officers or directors, in
the agent of the participant or importer.

(3) There is any investment by the
agent of the participant or importer, or
its officers or directors, in approved
commodity suppliers; selling agents; or
persons engaged in furnishing ocean
transportation or ocean transportation-
related services for commodities
provided under any title of the Act,
section 416(b) of the Agricultural Act of
1949, or the Food for Progress Act of
1985, whether or not any part of the
ocean transportation is financed by the
U.S. Government, or in agents of such
persons. These conditions include those
cases in which investment has been
concealed by the utilization of any
scheme or device to circumvent the
purposes of this section but does not
include investment in any mutual fund.

(c) Information to be furnished. A
person nominated to act as an agent of
the participant or importer, and any
independent contractor that may be
hired by such person to perform
functions of a shipping agent, shall
furnish to the Deputy Administrator,
Export Credits, the following
information or documentation as may be
applicable:

(1) The names of all incorporators;

(2) The names and titles of all officers
and directors;

(3) The names of all affiliates,
including the names and titles of all
officers and directors of each affiliate,
and a description of the type of business
in which the affiliate is engaged;

(4) The names and proportionate
share interest of all stockholders;

(5) If beneficial interest in stock is
held by other than the named
shareholders, the names of the holders
of the beneficial interest and the
proportionate share of each;

(6) The amount of the subscribed
capital,;

(7) For USDA acceptance of a
nomination covering services provided
during each U.S. fiscal year (October 1—
September 30), a written statement
signed by such person:

(i) Certifying that, during the U.S.
fiscal year covered by USDA'’s
acceptance of the nomination, the
person has not engaged in, and will not
engage in, supplying commodities

under any title of the Act or the Food
for Progress Act of 1985 or furnishing
ocean transportation or ocean
transportation-related services for
commodities provided under any title of
the Act, section 416(b) of the
Agricultural Act of 1949, or the Food for
Progress Act of 1985, whether any part
of the ocean transportation is financed
by the U.S. Government; and that the
person has not served and will not serve
as an agent of firms engaged in
providing such commodities, ocean
transportation and ocean transportation-
related services;

(i) Certifying that, for ocean
transportation brokerage services
provided during the U.S. fiscal year
covered by USDA'’s acceptance of the
nomination, the person has not shared
and will not share freight commissions
with the participant, the importer, or
any agent of the participant or the
importer, whether CCC finances any
part of the ocean freight. CCC will
consider as sharing a commission a
situation where the agent forgoes part or
all of a commission and the supplier of
ocean transportation pays a commission
directly to the participant, the importer,
or any other person on behalf of the
participant or the importer; and

(iii) Undertaking that, during the U.S.
fiscal year covered by USDA'’s
acceptance of the nomination, affiliates
of such person have not engaged in and
will not engage in the activities or
actions prohibited in this paragraph
. _

(8) A certification that neither the
person nor any affiliates has arranged to
give or receive any payment, kickback,
or illegal benefit in connection with the
person’s selection as agent of the
participant or importer.

(d) USDA acceptance. (1) USDA will
consider accepting the nomination of a
person to act as an agent of the
participant or importer when the
documents required to be submitted by
this section are received by the Deputy
Administrator, Export Credits.

(2) USDA'’s acceptance of such
nomination shall remain in effect for the
period of time requested by the
participant or such shorter period as the
Deputy Administrator, Export Credits,
may determine. USDA will withdraw
such acceptance if the agent of the
participant or importer, or any of the
affiliates of such agent, violates the
certifications or undertakings made
pursuant to paragraphs (c) (7) and (8) of
this section.

(3) A person is required to submit the
information and documentation
required by paragraph (c) of this section
to support the person’s first nomination
to act as an agent of any participant or

importer for each fiscal year. For
subsequent nominations covering the
same fiscal year, the person must
provide a written certification that all
the information and documentation
provided earlier is still accurate and
complete, or must provide the details of
any changes.

(e) Notification. The Deputy
Administrator, Export Credits shall
promptly notify persons nominated as
agents of the participant or importer, of
the determination or of the need for
further inquiry, and shall provide a
written response within 30 calendar
days of receipt of all the required
documents. If USDA will not accept the
nomination, the notification shall state
the reasons therefor. The determination
of the Deputy Administrator, Export
Credits is effective immediately and
continues in effect pending the result of
any appeal to the General Sales
Manager.

(f) Non-acceptance or withdrawal. (1)
If USDA does not accept the nomination
of a person, or if acceptance has been
withdrawn pursuant to the provisions of
this section, the person may, within 30
calendar days, present to the General
Sales Manager, orally or in writing, any
reasons as to why such action should
not stand. Nothing in this paragraph
shall be construed as to prohibit a
person whose nomination has not been
accepted or whose acceptance has been
withdrawn by USDA from being
nominated at a later time.

(2) If, in the procurement of
commodities made available under title
I, Public Law 480, a participant or
importer uses an agent whose
nomination has not been accepted in
writing by the Deputy Administrator,
Export Credits, USDA may withhold
sales approval.

(3) If, in the shipping of commodities
made available under title I, Public Law
480, a participant or importer uses an
agent whose nomination has not been
accepted in writing by the Deputy
Administrator, Export Credits, USDA
may withhold vessel approval or may
deduct from the ocean freight
differential to be paid, the amount of
any commission to the agent in
connection with the shipment.

(9) No competitive advantage. A
shipping agent may not take any action
which would give a competitive
advantage to any supplier of
commodities or ocean transportation.
This includes, but is not limited to,
providing advance notice of IFB’s or
amendments, or selectively enforcing
IFB or contract requirements.
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§17.5 Contracts between commodity
suppliers and importers.

(a) Commodity suppliers and selling
agents. (1) In order to participate in the
Public Law 480, title | program, a
prospective commodity supplier must
submit to CCC the information required
by 7 CFR 1493.30.

(2) If, at the time the commodity
supplier reports the sale it is determined
that an agent employed or engaged by a
commodity supplier to obtain a contract
is not a selling agent as defined in
§17.2, the sale will not be eligible for
financing.

(b) Eligibility for financing. To be
eligible for financing, commodity
contracts must comply with the
following requirements unless
otherwise specified in the purchase
authorization.

(1) Commodity contracts between
suppliers and importers are considered
to be conditioned on the approval by
USDA of the contract price;
conformance of the sale to the
provisions of the purchase
authorization; responsiveness of the
offer to IFB terms; and compliance by
the supplier and the selling agent, if
any, with paragraph (a) of this section.

(2) Importers and suppliers must enter
into contracts within the contracting
period specified in the purchase
authorization. The contracts must
provide for deliveries to the importer in
accordance with the delivery terms and
during the delivery period specified in
the purchase authorization, or any
amendment or modification thereto.

(3) Contracts for a commodity, under
a purchase authorization which limits
delivery terms to f.0.b. or f.a.s., must be
separate and apart from the contracts for
ocean transportation of the commodity.

(4) The supplier’s sales price may not
exceed the prevailing range of export
market prices as applied to the terms of
sale at the time of sale, as determined
by USDA. The “time of sale” is the date
and time specified in the IFB for receipt
of offers; or the date of the contract
amendment if the amendment affects
the sale price, as determined by USDA.
The contract price may not be on a cost
plus a percentage-of-cost basis.

(c) Contracting procedures—(1)
Purchasing—general. (i) Importers must
purchase commodities on the basis of
IFB’s.

(i) The participant shall maintain a
record of all offers received from
suppliers until the expiration of three
years after final payment under
contracts awarded under the purchase
authorization. The GSM may examine
these records or request specific
information in connection with the
offers.

(2) Invitations for bids. The following
conditions shall apply on all purchases
of commodities on the basis of IFB’s:

(i) The General Sales Manager must
approve the terms of the IFB before it is
issued by the importer.

(if) The importer shall issue the IFB
in the United States and shall open all
offers in public in the United States at
the time and place specified in the IFB.

(iii) The IFB must permit submission
of offers from all suppliers who meet the
requirements of this subpart.

(iv) The IFB may not preclude offers
for shipment from any United States
port(s) unless the purchase
authorization provides for exportation
only from certain ports.

(v) The IFB may not establish
minimum quantities to be offered or
which will be considered.

(vi) The IFB must be in compliance
with the regulations, the purchase
authorization, and sound commercial
standards.

(3) Contract awards. (i) The importer
shall consider only offers which are
responsive to the IFB and shall make
awards either on the basis of the lowest
commodity price(s) offered or on the
basis of lowest landed cost. However,
when vessels offered under the flag of
the participant, the importing country or
the destination country; or vessels
controlled by the participant, the
importing country or the destination
country are to be used, the participant
must purchase commodities for
shipment on such vessels only on the
basis of the lowest commodity price(s)
offered. This limitation may, however,
be waived by the GSM:

(A) When the lowest commodity
price(s) offered are in locations where
vessels cannot reasonably be made
available without a substantial increase
in freight costs to the participant;

(B) For small quantities offered at
additional loading points (in aggregate
not more than 15 percent of the total
tonnage offered by a vessel); or

(C) Where this limitation would
conflict with the purposes of the
program.

(if) For purposes of this section,
“lowest commodity price(s)”” means the
lowest commodity price(s) offered for
loading onto the type of vessel (dry bulk
carrier, tanker, etc.) to be utilized to
carry the commodity purchased.

(iii) For purposes of this section,
“lowest landed cost” means the
combination of commodity price and
ocean freight rate resulting in the lowest
total cost to deliver the commodity to
the importing country, considering the
qguantity which must be shipped on
privately owned U.S.-flag commercial
vessels, as determined by the Director.

Lowest landed cost may be defined on
either a foreign flag or U.S. flag basis.
Awards may not be made on the lowest
landed cost basis unless IFB’s are issued
for commodity and ocean freight so that
all commodity and ocean freight offers
are reviewed simultaneously.

(iv) Participants are encouraged to
purchase commodities on the basis of
lowest landed cost when U.S. flag
vessels are to be used. If such
commodity purchases are not made on
the basis of lowest landed cost (U.S.
flag), ocean freight differential payments
will nonetheless be calculated on the
rates of U.S. flag vessels which would
represent the lowest landed cost.

(v) Announcement of awards shall be
made in the United States. The importer
shall promptly submit to the Director
copies of all offers received with a copy
of the IFB which was issued. No sale
can be approved for financing until this
information has been received by FAS.
The decision of the GSM shall be final
regarding the responsiveness of offers to
IFB terms in the awarding of contracts.

(d) Contract quantity eligible for
financing. The quantity eligible for
financing in the contract between the
supplier and the importer may not
exceed that quantity approved by the
Public Law 480 Operations Division,
FAS, including any approved contract
tolerance.

(e) Contract disputes. Contracts
between suppliers and importers should
stipulate the responsibility of each party
for payment of any costs not eligible for
financing by CCC. Questions as to
payment of ineligible costs should be
resolved between the contracting
parties.

(f) Contract provisions. Each contract
entered into for financing under this
subpart is deemed to include all terms
and conditions required by this subpart.

(9) Export Trade Act (Webb-Pomerene
Law). A supplier who is a member of a
Webb-Pomerene association and who
enters into contracts with importers as
a member of such an association shall
so indicate in a statement on, or
attached to, the copy of the supplier’s
detailed invoice referred to in
§17.9(c)(2).

§17.6 Discounts, fees, commissions and
payments.

For purposes of this section, the term
“payment’” means a commission, fee or
other compensation of any kind. The
term “‘other compensation of any kind”
includes anything given in return for
any consideration, services, or benefits
received or to be received.

(a) Discounts. If a contract provides
for one or more discounts (including but
not limited to trade or quantity
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discounts and discounts for prompt
payment) whether expressed as such or
as ‘“‘commissions’ to the importer, CCC
will only pay the invoice amount after
the discount (supplier’s contracted price
less all discounts).

(b) Selling agents. (1) A supplier may
not make a payment to a selling agent
employed or engaged by the supplier to
obtain a contract. This prohibition
applies to any payment to a person who
has acted as a selling agent to obtain a
contract even though the payment may
be for services performed that are not
themselves services to obtain a contract.

(2) A person is deemed to act “‘to
obtain a contract” if the person acts on
behalf of a commodity supplier to:

(i) Influence a buyer to award a
contract to the supplier;

(ii) Give the supplier a competitive
advantage in relation to other potential
suppliers; or

(i1i) Influence CCC to approve a
contract for financing under these
regulations.

(3) CCC will not consider acts which
are purely ministerial in nature and do
not require the exercise of personal
influence, judgment, or discretion (such
as attending bid openings or presenting
offers at bid openings), or services to
implement a contract after it has been
entered into by the parties (such as
handling documentation problems or
contract disputes), as acts to obtain a
contract.

(c) Other prohibitions. (1) Suppliers of
commodities or ocean transportation
may not:

(i) Pay a commission to the
participant or importer; to any agency,
including an agency of the government
of the importing country or the
destination country; or to a corporation
owned or controlled by the participant
or the government of the importing
country or the destination country.

(ii) Pay a commission to any affiliate
of the participant, if the participant is a
private entity;

(iii) Make any payment to an agent of
the participant or importer, in the
person’s capacity as such agent, other
than total ocean transportation
brokerage commissions which do not
exceed 2%2 percent of the freight.

(iv) Pay an address commission or
payment.

(2) For ocean transportation, in
addition to this paragraph, see also
§17.8()).

(3) If a payment is made in violation
of this section, CCC may demand dollar
refund of the entire amount financed by
CCC under the contract.

§17.7 Notice of sale procedures.

(a) Telephonic notice of sale. The
supplier shall, immediately upon

making a firm sale, telephone a notice
of sale to Public Law 480 Operations
Division, FAS. A sale is considered firm
when the supplier has been notified by
the importer of an award, even though
the contract is conditioned on approval
by FAS (see §17.5(b)(1).) If the supplier
fails to furnish a notice of sale within 3
working days after the date of sale, CCC
has the right to refuse to finance the
sale.

(b) Sale approval. (1) Public Law 480
Operations Division will notify the
supplier by telephone of approval of the
notice of sale.

(2) The supplier will prepare Form
FAS-359, “Declaration of Sale,” and
submit it to Public Law 480 Operations
Division promptly as soon as FAS has
provided the CCC Registration Number
to the supplier. The supplier or the
supplier’s authorized representative
must sign the form.

(3) Each Form FAS-359 shall cover
only a single sale contract. If a sale is
made under two or more purchase
authorizations, the supplier will prepare
separate forms for each purchase
authorization.

(4) If any correction is needed to the
Form FAS-359, the supplier must
immediately notify FAS. If a contract is
amended, the supplier should present
the original Form FAS-359 for payment
along with a copy of the written USDA
approval of the contract amendment.

(c) Sale disapproval. (1) Public Law
480 Operations Division, FAS, will
notify the supplier by telephone when
a sale is disapproved for financing. The
related contract between the supplier
and importer shall, for purposes of
financing, be considered null and void.

(2) On receipt of a notice of
disapproval, the supplier shall promptly
notify the importer.

(d) Contract delivery period. Price
approval is limited to exports made
during the delivery period stated in the
notice of sale or any contract
amendment approved by the Public Law
480 Operations Division, FAS. If the
supplier cannot complete delivery by
the terminal delivery date of the
contract delivery period, the supplier
and the participant or importer shall
submit a notice of contract amendment
as provided in paragraph (e) of this
section. If the supplier fails to comply,
§17.10(d) of the regulations shall apply.

(e) Contract amendments. (1) The
supplier and the participant or importer
shall each submit a written notice of
each contract amendment to the
Director immediately after the
amendment to the contract is made.
This includes not only any change in
the contract delivery period or any other
terms and conditions of the contract as

provided in the information given in the
original notice of sale or any
amendment thereto, but also any change
in any other terms and conditions of the
contract.

(2) The notice of contract amendment
must contain the following:

(i) A request that USDA approve an
amendment to the specifically identified
sale contract between (the participant or
importer) and (the commodity supplier).

(ii) A statement of what the
amendment consists of (as, extension of
delivery period through (date)) and a
detailed explanation of the reasons for
the amendment.

(iii) A statement that the contract
amendment has been agreed to by both
buyer and seller.

(3) Public Law 480 Operations
Division, FAS, will notify the supplier
as to whether the amendment is
approved or disapproved.

(4) The supplier shall furnish a copy
of the USDA approval of the
amendment with other documentation
submitted to obtain payment.

(5) If the supplier fails to furnish
notice of a contract amendment to
Public Law 480 Operations Division,
FAS, within 3 working days after the
date of such amendment, CCC has the
right to refuse to finance the sale or any
portion of the sale.

(6) Any amendment must be
consistent with the provisions of the
purchase authorization and this subpart
and must otherwise be acceptable to
Public Law 480 Operations Division,
FAS.

§17.8 Ocean transportation.

(a) General. (1) This section applies to
the financing of ocean freight or ocean
freight differential. Ocean freight will be
financed by CCC only to the extent
specifically provided for in the purchase
authorization. The purchase
authorization may provide requirements
in addition to or in lieu of those
specified in this section.

(2) The supplier of ocean
transportation must be engaged in the
business of furnishing ocean
transportation from the United States
and must have a person, principal or
agent, on whom service of judicial
process may be had in the United States.

(3) The quantity of the commodity
which must be shipped on privately
owned U.S.-flag commercial vessels will
be determined by the Director.

(4) The supplier of ocean
transportation shall release copies of the
ocean bills of lading to the supplier of
the commodity promptly upon
completion of loading of the vessel.

(5) When CCC finances any part of the
ocean freight or the ocean freight
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differential, the participant must open
an operable irrevocable letter of credit
for the portion of the ocean freight not
financed by CCC. The amount of the
letter of credit shall be computed using
the information provided in the Form
CCC-106. The letter of credit shall
provide for sight payment or acceptance
of a draft, payable in U.S. dollars, on the
basis of the quantities specified in the
applicable ocean freight contract. If the
supplier of ocean transportation accepts
the commodity before receipt of an
acceptable letter of credit from a bank,
the supplier takes such action at its own
risk. This action in itself does not affect
eligibility for CCC financing.

(b) Contracting procedures.—(1)
Invitations for Bids (IFB’s). (i) Public
freight “Invitations for Bids” are
required in the solicitation of freight
offers from all U.S. and non-U.S. flag
vessels when CCC is financing any
portion of the ocean freight.

(ii) For non-U.S. flag vessels when
CCC is not financing any portion of the
ocean freight, public freight IFB’s are
also required unless otherwise
authorized by the Director, or unless the
participant requires the use of vessels
under its flag, the flag of the destination
country, or other non-U.S. flag vessels
under its control. Vessels considered to
be under the control of the participant
or the destination country include
vessels under time charters, bare boat
charters, consecutive voyage charters, or
other contractual arrangements for the
carriage of commodities which provide
guaranteed access to vessels.

(iii) Prior to release to the trade, all
freight IFB’s must be submitted to the
Director for approval. Freight IFB’s must
be issued by means of the
Transportation News Ticker, New York,
plus at least one other means of
communication.

(iv) All freight IFBs must:

(A) Specify a closing time for the
receipt of offers and state that late offers
will not be considered,;

(B) Provide that offers are required to
have a canceling date no later than the
last contract layday specified in the IFB;

(C) Provide the same deadline for
receipt of offers from both U.S. flag
vessels and non-U.S. flag vessels.

(2) Competitive bidding. When CCC is
financing any portion of the freight, all
offers shall be opened in public in the
United States at the time and place
specified in the IFB. Offers shall be
opened prior to receipt of offers for the
sale of commodities as the Director
determines appropriate. Only offers
which are responsive to the IFB may be
considered, and no negotiation shall be
permitted.

(3) Records of offers. Copies of all
offers received must be promptly
furnished to the Director, who may
require the participant, or its shipping
agent, to submit a written certification
to the GSM that all offers received (with
the times of receipt designated thereon)
were transmitted to the Department. For
purposes of this paragraph ‘“time of
receipt” shall be the time a hand-carried
offer, mailed offer, or telegram was
received at the designated location for
presentation or, if transmitted
electronically, the time the offer was
received, as supported by evidence
satisfactory to the Director.

(4) Re-tenders. The Director may
permit or require a participant to refuse
any and all bids, and in such case a
participant may conduct a re-tender
with the approval of the Director. The
Director shall not approve or require
freight re-tenders unless they will
increase the likelihood of meeting U.S.
flag cargo preference requirements, will
permit the desired quantity to be
shipped, will likely result in reduced
CCC expenditures, or are otherwise
determined to be in the best interest of
the program.

(c) Request for vessel approval. The
pertinent terms of all proposed charters
and all proposed liner bookings,
regardless of whether any portion of
ocean freight is financed by CCC, must
be submitted to the Director for review
and approval before fixture of the
vessel. Tentative advance vessel
approvals may be obtained by telephone
provided Form CCC-105, Ocean
Shipment Data—Pub. L. 480 (Request
for Vessel Approval), is furnished
promptly confirming the information
supplied by telephone. The Form CCC-
105 shall be submitted in duplicate to
the Director.

(d) Advice of vessel approval. (1)
USDA will give written approval of
charters and liner bookings on Form
CCC-106, ““Advice of Vessel Approval.”
The Form CCC-106 will state whether
CCC will finance any part of the ocean
freight. For f.a.s. or f.0.b. shipments,
CCC will issue a signed original of Form
CCC-106 to the ocean carrier when CCC
finances any part of the ocean freight.
For c.& f. or c.i.f. shipments, CCC will
issue Form CCC-106 to the supplier of
commodity.

(2) If CCC agrees to finance any
portion of the ocean freight, the
participant or its agent shall forward a
copy of the ocean freight contract
immediately after execution to the
Director for review and approval prior
to issuance of Form CCC-106.

(3) CCC may also require the supplier
of ocean transportation to submit copies
of lightening, stevedoring, or bagging

contracts for any voyage for which CCC
finances ocean freight or ocean freight
differential.

(e) Special charter party provisions
required when any part of ocean freight
is financed by CCC. This paragraph
applies when CCC finances any part of
the ocean freight for commodities
booked on charter terms. In the event of
any conflict between the provisions of
the regulations in this subpart and the
charter party or ocean bills of lading
issued pursuant thereto, the provisions
of the regulations in this subpart shall
prevail. The charter party shall contain
or, for the purpose of financing pursuant
to the regulations in this subpart, be
deemed to contain the following
provisions:

(1) That if there is any failure on the
part of the supplier of ocean
transportation to perform the charter
party after the vessel has tendered at the
loading port, the charterer shall be
entitled to incur all expenses which in
the judgment of the General Sales
Manager are required to enable the
vessel to carry out her obligations under
the charter party including, but not
limited to, expenses for lifting any liens
asserted against the vessel.

(2) That, notwithstanding any prior
assignments of freight made by the
owner or operator, the expenses
authorized in paragraph (e)(1) of this
section may be deducted from the
freight earned under the charter party.

(3) That ocean freight is earned and
that 100% thereof is payable by the
charterers when the vessel and cargo
arrive at the first port of discharge,
subject to paragraph (e)(4) of this
section, and to the further condition that
if a force majeure as described in
paragraph (1)(1) of this section results in
the loss of part of the vessel’s cargo,
100% of the ocean freight is payable on
the part so lost. This provision does not
relieve the carrier of the obligation to
carry to other points of discharge if so
required by the charter party.

(4) That if a force majeure as
described in paragraph (I)(1) of this
section prevents the vessel’s arrival at
the first port of discharge, the freight
shall be payable by the charterer at the
time the General Sales Manager
determines that such force majeure was
the cause of nonarrival.

(5) That laydays are non-reversible.
(6) That in a dispute involving any
rights and obligations of CCC, including
rights and obligations as successor or
assignee, which cannot be settled by

agreement, the dispute shall not be
subject to arbitration.

(f) Special charter party information
required when any part of ocean freight
is financed by CCC. When CCC finances
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any part of the ocean freight for
commodities booked on charter terms,
the charter party shall contain the
following information:

(1) The name of each party
participating in the ocean freight
brokerage commission, if any, and the
percentage thereof payable to each
party;

(2) The name of the vessel and the
name of the substitute vessel, if any.

(9) Notice of arrival. Each Form CCC-
106 will indicate whether a notice of
arrival is required. A notice of arrival,
when required, must be furnished
promptly by the participant or its
designated agent or other source
acceptable to CCC (excluding the carrier
or its agent) and must include the name
of the vessel, the purchase authorization
number, the first port of discharge, and
the date of arrival. The notice of arrival
of the vessel also constitutes prima facie
evidence of arrival of the cargo.

(h) Foreign flag vessels. The cost of
ocean transportation will be financed by
CCC on non-U.S. flag vessels only when,
and to the extent, specifically provided
in the applicable purchase
authorization.

(i) U.S.-flag vessels. When a
commodity is required to be shipped on
a privately owned U.S.-flag commercial
vessel, Form CCC-106 will set forth:

(1) The rate of the ocean freight
differential, if any, which the Director
determines to exist between the
prevailing foreign-flag vessel rate and
the U.S.-flag vessel rate; and

(2) The approximate tonnage for
which CCC will authorize
reimbursement of ocean freight or ocean
freight differential, as appropriate.

(j) Items not eligible for financing by
CCC. The following costs will not be
financed by CCC, either separately or as
part of the commodity contract price:

(1) Loading, trimming, and other
related shipping expenses unless
included in the ocean freight rate;

(2) Discharge costs unless included in
the ocean freight rate;

(3) The cost of ““dead freight”’;

(4) Cargo dues and taxes assessed by
the importing or recipient country;

(5) Surcharges assessed by steamship
conferences or carriers, unless
specifically authorized by the Director;

(6) General average contributions;

(7) Stevedoring overtime and vessel
crew overtime;

(8) Ship’s disbursements;

(9) Ocean transportation brokerage
commissions in excess of 2—1/2 percent
of the freight;

(10) Any payments prohibited in
§17.6(b) and (c); and

(11) Detention.

(k) General financing provisions.
When any part of ocean freight will be

financed either separately or as part of
the commodity contract price, the
following shall apply:

(1) Ocean freight contracts must show
the ocean freight rate from one loading
port to one discharge port, and may
provide for an increase in rate for an
additional port of loading or discharge,
or other option. CCC, however, will
finance initially the lowest such rate or
OFD, as appropriate. Increased amounts
due because of the exercise of such
option will be financed only after
receipt of an ocean bill of lading or
other evidence showing that the option
was exercised.

(2) In the case of transshipment to a
foreign flag vessel, CCC will finance the
ocean freight or OFD, as appropriate,
only to the point of transshipment, at a
rate determined by the GSM, and CCC
will not finance any part of the ocean
freight beyond the point of
transshipment unless specifically
approved by the GSM. If the commodity
was transported from a U.S. port and
was transshipped at another U.S. port,
CCC will not finance, without prior
approval of the GSM, any part of the
ocean freight incurred before
transshipment.

(3) The ocean freight rate eligible for
CCC financing and the rate used for the
U.S.—flag vessel in calculating ocean
freight differential shall not exceed the
following rates for the category of the
vessel concerned:

(i) For commodities covered by
published tariff rates—the published
conference contract rate;

(ii) For other commodities—the
market rate prevailing at the time of
request for approval as determined by
the Director, but in any event not in
excess of rates charged other shippers
(irrespective of booking dates) for like
commodities on the voyage concerned.

(4) Payment will be made for ocean
freight or OFD, as appropriate, from
loading points to discharge points at
rates approved by the Director on Form
CCC-106 in conformity with paragraph
(k)(3) of this section.

(5) Freight for a vessel designated on
Form CCC-106 as a U.S. flag vessel shall
not be eligible for financing unless such
vessel complies with the provisions of
Public Law 87-266.

(6) Ocean freight contracts must
specify that the participant shall be
liable for detention of the vessel for
loading delays attributable solely to the
decision of the supplier of ocean
transportation not to commence loading
because of the failure of the participant
to establish an ocean freight letter of
credit in accordance with paragraph
(a)(4) of this section. However, ocean
freight contracts may not contain a

specified detention rate. The ocean
transportation supplier shall be entitled
to reimbursement for detention costs for
all time so lost, for each calendar day or
any part of the calendar day, including
Saturdays, Sundays and holidays. The
period of such delay shall not
commence earlier than upon
presentation of the vessel at the
designated loading port within the
laydays specified in the ocean freight
contract, and upon notification of the
vessel’s readiness to load in accordance
with the terms of the applicable ocean
freight contract. The period of such
delay shall end at the time that operable
irrevocable letters of credit have been
established for the applicable ocean
freight or the time the vessel begins
loading, whichever is earlier. Time
calculated as detention shall not count
as laytime. Reimbursement for such
detention shall be payable no later than
upon the vessel’s arrival at the first port
of discharge.

(I) Force majeure. (1) The GSM will
waive the requirement for the notice of
arrival required by Form CCC-106 by a
written notice to the supplier of ocean
transportation on the receipt of evidence
satisfactory to the General Sales
Manager that the vessel is lost or unable
to proceed to destination after
completion of loading as a result of one
or more of the following causes: Damage
caused by perils of the sea or other
waters; collisions; wrecks; stranding
without the fault of the carrier; jettison;
fire from any cause; Act of God; public
enemies or pirates; arrest or restraint of
princes, rulers or peoples without the
fault of the supplier of ocean
transportation; wars; public disorders;
captures; or detention by public
authority in the interest of public safety.
The supplier may substitute such
waiver for the notice of arrival.

(2) The determination of a force
majeure by the GSM shall not relieve
the participant from its obligation under
the Agricultural Commodities
Agreement to pay CCC, when due, the
dollar amount of ocean freight, plus
interest (exclusive of ocean freight
differential), financed by CCC.

(m) Demurrage/despatch. CCC will
not finance demurrage and CCC will not
share in despatch earnings. Owners and
commodity suppliers will settle laytime
accounts at load port(s) and owners and
charterers will settle laytime accounts at
discharge port(s). Under no
circumstances shall CCC be responsible
for resolving disputes involving
calculation of laytime or the payment of
demurrage or despatch.

(n) Ocean freight included in the
commodity contract price. For cost and
freight or c.i.f. contracts the ocean
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freight, or the ocean freight differential,
as appropriate, will be financed only to
the extent specifically provided in the
applicable purchase authorization.

(o) Separate freight contracts.
Contracts for ocean transportation,
under a purchase authorization which
limits delivery terms to f.0.b. or f.a.s.,
must be separate and apart from the
contracts for the commodity.

§17.9 CCC payment to suppliers.

(a) General. (1) The supplier shall
request payment from CCC for the
amount of the commodity price or the
ocean freight or ocean freight
differential to be financed by CCC.

(2) The supplier shall support such a
request for payment by presenting to
CCC the documents required by this
section, the purchase authorization, and
the IFB, unless such documents were
previously submitted to CCC. Such
documents, however, need not be
submitted when and to the extent that
the Controller determines that the
intended purpose of a document is
served by documents otherwise
available to or under the control of CCC
or by alternate documents specified in
such determination.

(3) CCC will examine each document
with reasonable care to ascertain that it
appears on its face to be in accord with
documentary requirements. When CCC
has determined that all required
documents have been submitted and
that the documents are acceptable, CCC
will pay the supplier for the commodity
price or the ocean freight or ocean
freight differential to be financed by
CCC which is supported by the
documents.

(b) General documentation
requirements. The supplier must put the
appropriate purchase authorization
number on all required documents
which are prepared under the supplier’s
control, and should arrange for the
appropriate purchase authorization
number to be put on all other required
documents at the time of their
preparation.

(c) Documents required for payment—
commodity. The general provisions
relating to required documents are as
follows. Additional requirements for
payment to commodity suppliers for c.&
f. or c.i.f. sales are contained in
paragraph (c)(8) of this section.

(1) Supplier’s certificate. A signed
original of Form CCC-329 “Supplier’s
Certificate”” from the commodity
supplier covering the net invoice price
for the commodity.

(2) Supplier’s detailed invoice. Two
copies of the supplier’s detailed invoice
showing quantity, description,
contracted price, net total invoice price

expressed in dollars, the amount for
which financing is requested from CCC,
the amount not eligible for financing by
CCC, and basis of delivery of the
commodity (e.g., f.0.b. vessel). In
arriving at the net invoice price there
shall be deducted:

(i) All discounts from the supplier’s
contracted price through payments,
credits, or other allowances made or to
be made to the importer, the importer’s
agent or consignee;

(ii) All purchasing agents’
commissions;

(iii) All other amounts not eligible for
financing.

(3) Additional payment. A request for
an additional payment submitted for a
transaction for which all or part of the
required documents have been
previously submitted to CCC shall be
supported by a Form CCC-329
“Supplier’s Certificate’” and the
supplier’s detailed invoice, covering the
additional amount requested. The
supplier’s invoice must show the date,
serial number and the amount of the
original invoice and the basis for the
additional amount claimed.

(4) Weight certificate. The weight
certificate shall be issued by or on
authority of a State or other
governmental weighing department,
Chamber of Commerce, Board of Trade,
Grain Exchange, or other independent
organization or firm providing public
weighing services. Such organization or
firm must have

(i) Qualified, impartial, paid
employees who are stationed at the port
facility or, if authorized under the
applicable purchase authorization, other
facility where weights customarily are
determined, one of whom performed the
weighing covered by the certificate, or

(i1) Qualified, independent, impartial,
supervised, weighmasters stationed at
the port facility or, if authorized under
the applicable purchase authorization,
other facility where weights are
customarily determined, one of whom
supervised the employee of such a
facility in the performance of the
weighing covered by the certificate.

(5) Federal appeal inspection
certificate. A Federal appeal inspection
certificate, when included in the
documents presented for payment, shall
supersede any other inspection
certificate required by this subpart, the
applicable purchase authorization, the
IFB or the contract.

(6) Form CCC-359. (i) Form FAS-359,
“Declaration of Sale,” signed for the
GSM, is the written document by which
USDA notified the supplier that the sale
was approved for financing. The
supplier shall submit Form FAS-359 to
CCC with the documents covering the

first transaction under the contract. The
unit price shown on the supplier’s
invoice must not exceed the approved
unit price shown on the Form FAS-359.

(ii) For subsequent transactions under
the same contract, the supplier shall
certify on the CCC copy of the detailed
invoice as follows:

| hereby certify that the applicable Form

FAS-359 was submitted to CCC with
documents covering Invoice No.

dated

for

$ .

(7) Bill of lading. Four copies of the
ocean bill of lading.

(8) C.&.f. or c.i.f. sales. In addition to
the above, the following requirements
apply for c.& f. or c.i.f. sales:

(i) Signed original of Form CCC-106.
(ii) The supplier’s detailed invoice
shall show a computation of the dollar

amount of ocean freight differential,
whenever the Form CCC-106 provides
for an ocean freight rate differential on
a cost and freight or c.i.f. sale and
authorizes financing of any portion of
ocean freight by CCC. In arriving at the
net invoice price the supplier shall
deduct the ocean freight, or portion
thereof which is not being financed by
CCcC.

(iii) One nonnegotiable copy of the
insurance certificate or policy where the
cost of insurance is included in the
price of the commodity to be financed
by CCC.

(iv) A request for an additional
payment shall also include a statement
signed by the ship’s master or owner (or
agent of either of them) showing
exercise of the higher-rated option, if
the payment is stated to be due because
of the exercise of a higher-rated option
provided in an ocean freight contract.

(d) Documents required for
payment—ocean freight financed
separately from commodity price.

(1) Supplier’s certificate. A signed
original of Form CCC-329, “Supplier’s
Certificate”, to be executed by the
carrier or its agent, covering the dollar
cost of ocean freight or ocean freight
differential.

(2) Ocean bill of lading. One copy of
the ocean bill of lading and, if required
by the related Form CCC-106, a notice
of arrival at the first port of discharge of
the vessel named in the Form CCC-106.
In lieu of a notice of arrival the carrier
may present a waiver of the notice of
arrival signed by the GSM or Controller.

(3) Invoice. One copy of the carrier’s
invoice which shows the total freight
costs, the amount not eligible for
financing by CCC, and the amount for
which payment is requested from CCC.
If the invoice relates to a U.S.-flag
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vessel, such invoice shall contain the
following typed or stamped
certification, executed by the supplier:

The undersigned hereby certifies that the
vessel named herein and for which ocean
freight is claimed, qualifies as a privately
owned U.S.-flag commercial vessel within
the requirements of Pub. L. 87-266 and is an
eligible U.S.-flag vessel for the purposes of
Pub. L. 664, 83rd Congress.

(4) Form CCC-106. Signed original of
Form CCC-106.

(5) Ocean freight contract. One copy
of the ocean freight contract.

(6) Higher rated option. A request for
payment of any amounts claimed
because of the exercise of a higher rated
option following payment of a lower
rated option pursuant to 8 17.8(k)(1)
shall be supported by the following
documents:

(i) One copy of the carrier’s invoice as
described in paragraph (d)(3) of this
section except for the certification
required therein.

(ii) The Form CCC-329, Supplier’s
Certificate, for the balance claimed.

(iii) A statement signed by the ship’s
master, owner, or owner’s agent, and
signed laytime statements or other
written concurrence of charterer or the
charterer’s agent showing the exercise of
the higher rated option.

(e) Payment of freight by CCC prior to
the vessel’s arrival at the discharge port.

(1) Upon request by the supplier, CCC
may pay the ocean freight or ocean
freight differential to be financed by
CCC before the vessel arrives at the first
port of discharge if the supplier
furnishes CCC financial coverage in the
form of an acceptable letter of credit
from a U.S. bank.

(2) The amount of security required
by CCC under paragraph (e)(1) of this
section may be computed by
multiplying the ocean freight rate or
ocean freight differential rate financed
by CCC as shown on the related Form
CCC-106 times either—

(i) The tonnage shown on the related
bill of lading, if the bill of lading is
furnished to CCC; or

(ii) The tonnage stated in the ocean
freight contract (without tolerance).

(3) On receipt of an acceptable letter
of credit, the Controller will issue a
waiver of the notice of arrival which is
required under paragraph (d)(2) of this
section.

(f) Advice of amount financed. CCC
will forward advice of payment to the
participant.

§17.10 Refunds and insurance.

(a) Participant—failure to comply.
The participant shall pay in U.S. dollars
promptly to CCC on demand by the
General Sales Manager the entire

amount financed by CCC (or such lesser
amount as the GSM may demand)
whenever the GSM determines that the
participant has failed to comply with
any agreement or commitment made by
the participant in connection with the
transaction financed or with the
applicable Agricultural Commodities
Agreement between the U.S. and the
participant.

(b) Adjustment refunds. All claims by
importers for adjustment refunds arising
out of terms of the contract or out of the
normal customs of the trade, including
arbitration and appeal awards,
allowances, and claims for overpayment
of ocean transportation, if such refunds
relate to amounts financed by CCC, shall
be settled by payment in U.S. dollars
and such payment shall be remitted by
the supplier to CCC. The remittance
shall be identified with the date and
amount of the original payment and the
applicable purchase authorization
number.

(c) Insurance on c.i.f. sales. The
provisions of this paragraph apply only
to transactions under purchase
authorizations that specifically
authorize c.i.f. sales in which the cost of
insurance is included in the net c.i.f.
invoice price of the commodity
financed. When the supplier furnishes
insurance in favor of or for the account
of the importer, the policies or
certificates of insurance shall include a
loss payable clause which provides that
all claims shall be paid in U.S. dollars
to the Controller. Such payments shall
be accompanied by advice of the
purchase authorization number, the
names and addresses of the supplier and
importer, the nature of the claim, the
guantity of the commodity involved in
the claim, the date of shipment, the bill
of lading number, and the name of the
vessel. CCC will credit the account of
the participant or will refund local
currency in accordance with paragraph
(e) of this section.

(d) Refund of ineligible amounts. If a
sale has been financed and CCC
determines that the sales price exceeds
the price permissible under §17.5(b)(4),
or that the sale is otherwise ineligible
for financing, in whole or in part, the
supplier shall refund in dollars such
excess price or ineligible amount to CCC
promptly on demand. If not promptly
refunded, such amount may be set off by
CCC against monies it owes to the
supplier. The making of any such
refund to CCC, or any such setoff by
CCC shall not prejudice the right of the
supplier to challenge such
determination in a court action brought
against CCC for recovery of the amount
refunded or set off.

(e) Refund of local currency or
reduction of amount due. Immediately
after receipt by CCC of U.S. dollar
payment from suppliers or from or for
the account of the participant under this
section, CCC will provide for payment
to the participant of the local currency
equivalent of dollars received, if such
local currency has been deposited for
the particular transaction or will credit
the participant’s account as follows:

(1) For payments under this section,
except paragraph (a), the local currency
refunded will be at the exchange rate
agreed to by the Government of the
United States and the participant in
effect at the time the local currency is
paid to or for the account of the
importer except that if there has been a
change in the exchange system or
structure of the importing country or the
destination country, such payment shall
be made at the agreed exchange rate
which was in effect on the date of dollar
disbursement for the transaction
financed, and except further that local
currency shall not be paid when the
dollars are to be reauthorized for
replacement of the commodity.

(2) For payment under paragraph (a)
of this section, the local currency
refunded will be at the agreed exchange
rate in effect on the date of the dollar
disbursement for the transaction
financed: Provided, that local currency
will not be refunded to the extent that
deposits of such currency have been
made available to the participant on a
grant basis.

(3) For refunds received by CCC under
long-term credit agreements the
participant’s account shall be credited
with the dollar amount refunded or
otherwise recovered, and the participant
notified accordingly.

§17.11 Recordkeeping and access to
records.

Suppliers and agents of the
participant or importer shall keep
accurate books, records and accounts
with respect to all contracts entered into
hereunder, including those pertaining to
ocean transportation-related services
and records of all payments by suppliers
to representatives of the importer or
participant, if CCC finances any part of
the ocean freight. Suppliers and agents
shall permit authorized representatives
of the U.S. Government to have access
to their premises during regular hours to
inspect, examine, audit and make copies
of such books, records and accounts.
Suppliers and agents shall retain such
records until the expiration of three
years after final payment under such
contracts.
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Signed at Washington, D.C. on September
13, 1996.

Christopher E. Goldthwait,

General Sales Manager, Foreign Agricultural
Service and Vice-President, Commodity
Credit Corporation.

[FR Doc. 97-1736 Filed 1-24-97; 8:45 am]

BILLING CODE 3410-10-P

Animal and Plant Health Inspection
Service

7 CFR Part 354

[Docket No. 96—038-1]

RIN 0579-AA81

User Fees; Agricultural Quarantine and
Inspection Services

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the user fee regulations by adjusting the
fees charged for certain agricultural
guarantine and inspection services we
provide in connection with certain
commercial vessels, commercial trucks,
commercial railroad cars, commercial
aircraft, and international airline
passengers arriving at ports in the
customs territory of the United States.
We are proposing to set user fees in
advance for these services for fiscal
years 1997 through 2002. We have
determined that the fees must be
adjusted to reflect the anticipated actual
cost of providing these services through
FY 2002.

DATES: Consideration will be given only
to comments received on or before
March 28, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-038-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3CO3, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96—038-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT: For
information concerning program
Operations, contact Mr. Jim Smith,
Operations Officer, Program Support,
PPQ, APHIS, 4700 River Road Unit 60,
Riverdale, MD 20737-1236, (301) 734—
8295. For information concerning rate
development, contact Ms. Donna Ford,
PPQ User Fees Section Head, FSSB,
BAD, APHIS, 4700 River Road Unit 54,

Riverdale, MD 20737-1232, (301) 734—
5901.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR 354.3
(referred to below as the “‘regulations’)
contain provisions for the collection of
user fees for certain agricultural
guarantine and inspection (AQI)
services provided by the Animal and
Plant Health Inspection Service
(APHIS). In this docket, we are
proposing to amend the user fees for
servicing certain commercial vessels,
commercial trucks, commercial railroad
cars, commercial aircraft, and
international airline passengers arriving
at ports in the customs territory of the
United States from points outside the
United States. (The customs territory of
the United States is defined in the
regulations as the 50 States, the District
of Columbia, and Puerto Rico.)

These user fees are authorized by
section 2509(a) of the Food, Agriculture,
Conservation, and Trade Act of 1990 (21
U.S.C. 136a). This statute, known as the
Farm Bill, was amended by section 504
of the Federal Agriculture Improvement
and Reform Act of 1996 (Pub. L. 104—
127), on April 4, 1996.

As amended, the 1990 Farm Bill
provides that APHIS may prescribe and
collect fees sufficient to cover the cost
of providing AQI services in connection
with the arrival, at a port in the customs
territory of the United States, of
commercial vessels, commercial trucks,
commercial railroad cars, commercial
aircraft, and international airline
passengers. The Farm Bill also provides
that APHIS may prescribe and collect
fees sufficient to cover the cost of
providing preclearance or preinspection
at a site outside the customs territory of
the United States to such passengers
and vehicles. The Farm Bill further
states that the fees should be sufficient
to cover the cost of administering the fee
program, and sufficient to maintain a
reasonable balance in the Agricultural
Quarantine Inspection User Fee
Account (discussed below). In addition
to user fees, the Farm Bill, as amended,
authorizes APHIS to assess late payment
penalties and interest charges if a
person fails to pay a fee when due. The
Farm Bill, as amended, establishes a no-
year fund, known as the “Agricultural
Quarantine Inspection User Fee
Account” (Account), in the Treasury of
the United States. All fees, late payment
penalties, and interest charges collected
by APHIS through fiscal year 2002 are
to be deposited in the Account. For each
fiscal year 1997 through 2002, funds in
the Account are available to APHIS,

until expended, to cover the costs of
providing AQI services and
administering the AQI program.

For each of fiscal years 1997 through
2002, fees collected in excess of $100
million may be used to cover the costs
of providing AQI services and are
automatically available.

This is a major change from the
situation under our previous authority.
Under our previous authority,
reimbursement was controlled by
spending limitations imposed through
the annual congressional budget
appropriations process. Since this
spending authority was determined
each year, it was not a dependable
vehicle for funding long-term needs
such as permanent personnel. This
made it extremely difficult to keep pace
with workload demands and be able to
respond quickly to emergencies and
unanticipated industry expansion.

Under the Farm Bill, as amended, we
may spend all AQI user fees we collect
in excess of $100 million for the next 5
years, as long as we spend the money
only to provide AQI services. Any
money we do not spend must remain in
the Account. After FY 2002, any
unobligated balance in the Account and
any other amounts collected but not
disbursed will be credited to APHIS for
future AQI activities.

We anticipate that this authority will
have a major impact on the way APHIS
administers its AQI user fees. Costs to
provide services supported by user fees
each year since fees were instituted in
1991 are shown in the following table.
The cost of the AQI program exceeded
$100 million in FY 1995, and is
projected to exceed $100 million in FY
1996.

CosTs To RUN THE AQI PROGRAM

FY 1991 ... | Appropriated funds for entire fis-
cal year (user fees collected
were used to capitalize the
AQI User Fee Account).

FY 1992 ... | $ 85,922,000.00.

FY 1993 ... | 83,362,000.00.

FY 1994 ... | 98,257,160.00.

FY 1995 ... | 105,907,999.00.

FY 1996 ... | 127,027,001.00 (projected).

Since FY 1992, APHIS has received
no directly appropriated funds to
provide AQI services. Although the
Farm Bill, as amended, speaks of
“‘appropriations,” the term does not
mean money out of the general treasury
to run the program, but only the dollar
amount of user fees and other charges
collected by APHIS that the Agency may
spend on the AQI services.

We have always based our user fees
on the actual costs to provide a service
during the fiscal year. This means that
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we did not begin calculating user fees
for one fiscal year until the prior fiscal
year ended. Further, our user fees are
published in the Code of Federal
Regulations. The process of amending
the regulations does take time. The
result of this process is that our user
fees lag behind the level of current
costs.

Our ability to provide AQI services is
completely dependent on user fees. It is
therefore extremely important that the
user fees we set accurately reflect the
actual cost of providing services at the
time the services are provided. If our
user fees do not accurately reflect costs,
and we do not collect enough in fees
and related charges to cover costs, we
may be forced to curtail services. This
could be very damaging to our
customers and to international trade.

We are therefore proposing to set user
fees in advance for AQI services for each
fiscal year 1997 through 2002. This
would help ensure that we fully recover
the actual costs of providing services
and that we can continue to provide at
least the same level of service we now
provide. In addition, setting user fees in
advance would give our customers prior
notice of fee changes. This would
provide our customers with adequate
time to make business plans, reprogram
computers, and otherwise prepare for
changing user fees. In the past, we have
implemented new fees within 1 month
of publishing a final notice. Users of our
services have commented that better
notification of fee changes would enable
them to make better future business
plans. We also plan to publish a notice
in the Federal Register prior to the
beginning of each fiscal year to remind
or notify the public of the user fees for
that particular fiscal year.

We not only intend to monitor our
fees throughout each year, but we
intend to look closely at adjustments to
fees that may be needed in future years.
If we determine that any fees are too
high and are contributing to
unreasonably high reserve levels, we
will publish lower fees in the Federal
Register and make them effective as
quickly as possible. If it becomes
necessary to increase any fees because
reserve levels are being drawn too low,
we will publish, for public comment,
proposed fee increases in the Federal
Register.

Calculation of User Fees

To calculate the proposed user fees,
we projected the direct costs of
providing AQI services in FYs 1997
through 2002 for each category of
service: commercial vessels, commercial
trucks, commercial railroad cars,
commercial aircraft, and international

airline passengers. The cost of providing
these services in prior fiscal years
served as a basis for calculating our
projected costs.

In FY 1992, APHIS established
accounting procedures to segregate AQI
user fee program costs. We published a
detailed description of these procedures
in the Federal Register on December 31,
1992 (57 FR 62469-62471), as part of a
document (Docket No. 92—-148-1)
amending some of our user fees.

As part of our accounting procedures,
we established distinct accounting
codes to record costs that can be directly
related to each inspection activity. At
the State level and below, the following
costs are direct-charged to the AQI User
Fee Account: salaries and benefits for
inspectors and canine officers,
supervisors (such as officers-in-charge)
and clerical staff; equipment used only
in connection with services subject to
user fees; contracts; and large supply
items such as x-ray equipment or
uniforms.

Other costs that cannot be directly
charged to individual accounts are
charged to “‘distributable” accounts
established at the State level. The
following types of costs are charged to
distributable accounts: Utilities, rent,
telephone, vehicles, office supplies, etc.
The costs in these distributable accounts
are prorated (or distributed) among all
the activities that benefit from the
expense, based on the ratio of the costs
that are directly charged to each activity
divided by the total costs directly
charged to each account at the field
level. For example, if a State office
performs work on domestic programs,
AQI user fee programs, and AQI
appropriated programs, the costs are
distributed among the programs, based
on the percentage of the direct costs for
that activity at the field level that is
charged to that activity. Costs incurred
at the regional, headquarters program
staff, and agency-level support offices
are also prorated to the separate AQI
activities based on the percentage of the
costs that were directly charged to each
activity at the field level, as discussed
above.

Using these accounting procedures,
we calculated the total cost of providing
AQI services in each past fiscal year by
determining the amounts in each direct-
charge account, then adding the pro rata
share of the distributable accounts
maintained at the State, regional,
headquarters, and agency levels.

We then projected total costs to
provide each category of service during
each future fiscal year. Each projection
included the costs of program delivery,
which are incurred at the State level and
below. Also included was a pro rata

share of the program direction and
support costs, as explained above,
which include items at the regional and
headquarters program staff levels.
Finally, each projection included a pro
rata share of agency-level support costs,
as discussed above, which includes
activities that support the entire agency,
such as recruitment and development,
legislative and public affairs, regulations
development, regulatory enforcement,
budget and accounting services, and
payroll and purchasing services. Costs
for billing and collection services, legal
counsel, and rate development services
that are directly related to user fee
activities are directly added to the user
fee activities they support and are not
included in the proration of agency-
level costs.

Development of Estimated Spending
Amounts

The estimated spending amounts for
FYs 1997 through 2002 are based on the
FY 1996 program level expenditures of
$106,188,000. The annual projections
allow for potential promotions for PPQ
Officers, plus annualized pay cost for
FY 1996 new hires (217 new hires), plus
estimated pay costs of 3.0% for FY 1997
and 3.1% annually for FYs 1998
through 2002, plus 30 new hires each
year, plus cumulative new hire costs for
FYs 1998 through 2002. We hired
additional personnel in FY 1996; we
anticipate additional new hiring in
future years. This is because of
projected increases in the number of
conveyances and passengers subject to
inspection. Our annual projected
spending amount also includes the costs
of additional preclearance activities in
foreign locations (Bermuda, Bahamas,
etc.), plus an allocation for agency
support and departmental charges. In
addition, in FYs 1997 and 1998, a one-
time investment of $3.175 million has
been added for the complete national
implementation of the Customs
Service’s Automated Cargo System
(ACS) at all international ports of entry.
While such an investment was planned
for FY 1996, it was not accomplished.
As a result, the FY 1997 spending
estimate was developed as follows:

FY 1996 Base $106,188,000

Potential Promotions ........... 1,500,000
Annualized Pay Cost—FY
1996 New Hires ................ 4,400,000
Est. Pay Costs @ 3% ............ 2,639,000
Additional 30 New Hire ...... 1,500,000
International Preclearance ... 923,000
ACS Implementation ........... 3,175,000
Subtotal ........c.ceeeeeee. 120,325,000
Agency Support @ 7.48% ... 10,027,000
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Departmental Charges @

2.8% oo 3,756,000

FY 1997 Total

A similar procedure was used to
project the annual costs and the
following table indicates the estimated

$134,108,000

vessel, and commercial truck service
categories, we used the average volume
percentage change between FY 1994 and
1995 for all volume amounts. In our
international air passenger and
commercial truck decal service
categories, we found that the volume

finally, this result was added to the
volume percentage increase for FY 1995,
yielding a projected volume percentage
increase of 2.78% for FY 1996. This
process was repeated to find growth for
FY 1997-20020.

spending amounts for FY 1997-2002. continued to increase each year, but at . Percent
Projocted AQ! a decreasing rate. Using the Fiscal year Volume change
rojected AQI user - international air passenger volumes
fee spegglr?c?s)(m thou- Ir:/?giisgsggmep;? listed below, the gstima%ed volume 1992 35,211,595 | o
percentage increases were calculated in 1993 39,462,243 12.07
FY 1997—$134,108 .. | 5.6 percent. the following manner: (1) First, the 1994 41,361,521 481
FY 1998—139,299 .... | 3.9 percent. volume percentage decline between FY 1995 42,874,898 3.66
FY 1999—141,101 .... | 1.3 percent. 1994 and FY 1995 was determined by
FY 2000—146,621 .... | 3.9 percent. subtracting the volume percentage In our loaded railroad car service
g ggg;:igg%i g-g pg:gzm- increase for FY 1994 (4.81%) from the  category, we determined that the
' we | 99P : volume percentage increase for FY 1995  volume increase from FY 1994 to FY

Volumes

We estimated the annual number of
users, in each category of service, that
would be subject to inspection. The
estimates were based on our annual
rates of increased activity for each
service category shown in our FY 1992
through FY 1995 collection history. In
our commercial aircraft, commercial

(3.66%), yielding a negative 1.15%; (2)
this figure was then divided by the
volume percentage increase for FY 1994
(4.81%), which yields the volume
percentage decline between FY 1994
and FY 1995 (i.e., -0.2391); (3) the
volume percentage decline (-0.2391)
was then multiplied by the volume
percentage increase for FY 1995
(3.66%), yielding a negative 0.87505; (4)

1995 (74,006 to 102,258) was a result of
NAFTA and that future increases above
the FY 1995 level will be minimal.
Therefore, we are projecting a modest 2
percent increase each year. These rates
of increase were then used to project
activity volumes for each category of
services for FY 1996 and beyond as
shown in the following table.

) Actual 1995 Estimated Estimated Estimated Estimated Estimated Estimated Estimated
Service Category volume 1996 1997 1998 1999 2000 2001 2002
volume volume volume volume volume volume volume
Commercial Vessel ........... 48,131 49,051 49,989 50,945 51,919 52,912 53,924 54,955
(Increase over prior
VEAI) tovieiiieiiecieeies | verreenieenee e (1.91%) (1.91%) (1.91%) (1.91%) (1.91%) (1.91%) (1.91%)
Commercial Trucks ........... 612,743 618,776 624,868 631,020 637,233 643,507 649,843 656,241
(Increase over prior
VEAI) iiiiiiiiiieniieeies | eerreeniee e (0.98%) (0.98%) (0.98%) (0.98%) (0.98%) (0.98%) (0.98%)
Commercial Trucks—De-
Cals i 14,332 15,054 15,656 16,153 16,559 16,890 17,157 17,373
(Increase over prior
VEAI) iiiiiiiiiieniieeies | eerreeniee e (5.04%) (4.00%) (3.17%) (2.52%) (2.00%) (1.58%) (1.26%)
Loaded Railroad Cars ....... 102,258 104,303 106,389 108,517 110,687 112,901 115,159 117,462
(Increase over prior
VCE: 19 U PRI (2.00%) (2.00%) (2.00%) (2.00%) (2.00%) (2.00%) (2.00%)
Commercial Aircraft ........... 346,624 354,837 363,245 371,852 380,663 389,683 398,917 408,369
(Increase over prior
year) ... (2.37%) (2.37%) (2.37%) (2.37%) (2.37%) (2.37%) (2.37%)
Airline Passengers 44,068,934 | 45,002,791 | 45,728,430 | 46,289,479 | 46,721,624 | 47,053,518 | 47,307,853
(Increase over prior
VEAI) coviiiiieiiesieeies | eerreenieesae e (2.78%) (2.12%) (1.61%) (1.23%) (0.93%) (0.71%) (0.54%)

Fee Adjustments and Rounding of Fees

In calculating the adjusted user fees,
we divided the sum of the costs of
providing each service by the projected
number of users subject to inspection,
thereby arriving at “raw”’ fees. We then
rounded the raw fees. All raw fees were
rounded up, rather than down, to ensure
that we collect enough revenue to cover
the costs of providing services and
enough revenue to maintain a
reasonable reserve. The individual fees

no longer contain a reserve component.
At the end of FY 1996, the AQI account
is expected to have $ 45.4 million in
reserve, about 36 percent of annual
operating costs. Any excess collections
due to rounding would be added to the
reserve balance for each individual fee
category. At the end of FY 2002, the AQI
account is projected to retain $ 39.8
million in reserves, about 25 percent of
the projected level of operating costs. If
an increase in volume results in
additional revenue from user fees, this

revenue would not necessarily increase
the reserve because the additional
money would be used to service the
increased volume. We rounded all user
fees up to the nearest quarter, except for
the international airline passenger user
fee. Given the sheer volume of
passengers, if we rounded up to the
nearest quarter we would recover far
more than is necessary. Therefore, we
rounded the passenger user fee up to the
nearest nickel.
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AQI activity Est. total costs Projected volume Raw fee Rounded fee Prgljgﬁhid
PROPOSED AQI USER FEE RATES—FY 1997
Commercial VESSEI .......c.uevvveeiiiiiiiiie et $22,335,718 49,989 $446.81 $447.00 $22,345,083
Commercial Trucks? ... 3,476,174 937,988 3.71 3.75 2,969,495
Loaded Railroad Cars . 674,482 106,389 6.34 6.50 691,529
Commercial Aircraft .... 21,466,674 363,245 59.10 59.25 21,522,266
AIrliNg PaSSENQEIS .....cccvcuiieiiiiieiiiie e iiie e siiee et e et enees 86,154,952 45,002,791 1.91 1.95 87,755,442
I ] = LSRR 134,108,000 | eevvevivieeeiiieeiiiieens | reerieeeniinennen | aevneeeeneiee e 135,283,815
PROPOSED AQI USER FEE RATES—FY 1998
Commercial VESSEl .....ccvvvvveiiiiiiiiiiee et 23,144,561 50,945 454.30 454.50 23,154,503
Commercial Trucks? ... 3,610,728 954,080 3.78 4.00 3,816,320
Loaded Railroad Cars . 700,590 108,517 6.46 6.50 705,361
Commercial Aircraft .... 22,186,158 371,852 59.66 59.75 22,218,157
Airline PasSeNgers ........coccovcuieiiiiiiciiiei e 89,656,963 45,728,430 1.96 2.00 91,456,860
TOtAl evveieeeeeeceeee e 139,299,000 | .evvvvervnnrrnniiiiiiiiii | ceeeeeeeeeeeeeeeeees | reereeerien... 141,351,201
PROPOSED AQI USER FEE RATES—FY 1999
Commercial VESSEl .....cceeeivuiieeiiiiiceee e 23,585,032 51,919 454.27 454.50 23,597,186
Commercial Trucks? ... 3,657,338 968,413 3.78 4.00 3,873,652
Loaded Railroad Cars . 709,738 110,687 6.41 6.50 719,466
Commercial Aircraft .... 22,727,138 380,663 59.70 59.75 22,744,614
AIrliNe PASSENQEIS .....ccovuiiiiiiiieiiiie et 90,421,754 46,289,479 1.96 2.00 92,578,958
TOtAl v 141,101,000 | eeevvrerrnninnninniiiiiiiis | eeereeeeeeeeeeeeaees | veerreeineiin.. 143,513,876
PROPOSED AQI USER FEE RATES—FY 2000
Commercial VESSEl ......coeeivuiieeiiiii e 24,429,991 52,912 461.71 461.75 24,432,116
Commercial Trucks? ... 3,800,416 981,307 3.87 4.00 3,925,228
Loaded Railroad Cars . 737,504 112,901 6.53 6.75 762,082
Commercial Aircraft .... 23,469,623 389,683 60.23 60.25 23,478,401
AIrline PaSSENQEIS ......coccueiiiiiiiieiiiie et 94,183,466 46,721,624 2.02 2.05 95,779,329
TOtAl v 146,621,000 | .evvvvrrreniriiiniiiiiiiiiin | eeereeeeeeeeeeennees | veereeeieeei. 148,377,156
PROPOSED AQI USER FEE RATES—FY 2001
Commercial VESSE ......ccvvvveeiiiiiiiiiieeeee e 25,405,975 53,924 471.14 471.25 25,411,685
Commercial Trucks3 ... 3,944,933 992,983 3.97 4.00 3,971,932
Loaded Railroad Cars . 761,570 115,159 6.61 6.75 777,323
Commercial Aircraft .... 24,370,240 398,917 61.09 61.25 24,433,666
AIrliNe PasSENGETS .......cciiiiiieiiiiiee e 97,831,282 47,053,518 2.08 2.10 98,812,388
TOtAl v 152,314,000 | .eovvvervinrrnniniiiiiiiiiin | eeereeeeeeeeeeeenees | veeieeeieeei. 153,406,994
PROPOSED AQI USER FEE RATES—FY 2002
Commercial VESSEl ........uvvveeiiiiiiiiiieee e 26,385,091 54,955 480.12 480.25 26,392,139
Commercial Trucks3 ... 4,096,966 1,003,701 4.08 4.25 4,265,729
Loaded Railroad Cars . 806,738 117,462 6.87 7.00 822,234
Commercial Aircraft .... 25,356,895 408,369 62.09 62.25 25,420,970
AIrling PASSENQEIS .....cccvvvieiiiieeiiieesiieeesieeeentaeeesieeesnnnes 101,538,310 47,307,853 2.15 2.15 101,711,884
LI ] = LSRN 158,184,000 | .evvvecviieeiiieeiiiiieens | eveviieeeniieeenn | aevnieesiieee 158,612,956

1Except for FY 1997, decals could be purchased for 20 times the individual crossing rate. As explained elsewhere in this document, the decal rate would not be
increased for FY 1997, although the individual crossing rate would be. Therefore, projected revenue for FY 1997 reflects 624,868 individual crossings @ 3.75 and

15,656 decal purchases @ 40.00 per decal.

2Decals could be purchased at 20 times the individual crossing rate, or 80.00 per decal.
3Decals may be purchased at 20 times the individual crossing rate, or 85.00 per decal.

Current and Future User Fees

Our current user fees for AQI services
and the user fees we are proposing to

charge for these services each fiscal year
from 1997 through 2002 are shown

below. Each service and the user fee for
it are discussed individually below.

AGRICULTURAL QUARANTINE INSPECTION (AQI) USER FEES

) Original Current Proposed user fees
Sefvice user fee user fee
FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
Commercial Vessel ........... $544.00 $369.50 $447.00 $454.50 $454.50 $461.75 $471.25 $480.25
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AGRICULTURAL QUARANTINE INSPECTION (AQI) USER FEES—Continued
) Original Current Proposed user fees
Service user fee user fee
FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
Commercial Truck ............. 2.00 2.00 3.75 4.00 4.00 4.00 4.00 4.25
Commercial Truck Decal ... 40.00 40.00 40.00 80.00 80.00 80.00 80.00 85.00
Loaded Railroad Car ......... 7.00 7.00 6.50 6.50 6.50 6.75 6.75 7.00
Commercial Aircraft 76.75 53.00 59.25 5.75 59.75 60.25 61.25 62.25
Airline Passenger .............. 2.00 1.45 1.95 2.00 2.00 2.05 2.10 2.15

We have included in our explanation
of each activity, the total fee increase
percentage through FY 2002 and the
average annual fee increase percentage.
These percentages will differ among the
activities depending on our projected
costs and estimated volumes for each
activity. As explained previously, each
individual fee is set to reflect the actual
cost of providing the specific service.
Therefore, the percentage increase or
decrease in a program is directly related
to the actual volume and costs in that
program in the past.

Commercial Vessels

One of the AQI services we provide is
inspection of commercial vessels of 100
net tons or more. Our original user fee
for this service was $544.00, effective
May 13, 1991. The current user fee—
$369.50—became effective on January 1,
1993, following publication of an
interim rule in the Federal Register on
December 31, 1992 (Docket No. 92—-148—
1, 57 FR 62468 et seq., at 62472). This
fee has not been adjusted since January
1, 1993, and the reserve will be depleted
by the end of FY 1996.

Our proposed user fees for
commercial vessels are: $447.00,
effective FY 1997; $454.50, effective FY
1998; $454.50, effective FY 1999;
$461.75, effective FY 2000; $471.25,
effective FY 2001; and $480.25, effective
FY 2002. Even though the fee increases
over 6 years, it remains below the
original level set in 1991.

Commercial Trucks

We also offer AQI services to
commercial trucks. Our truck user fees
are collected for us by the U.S. Customs
Service (Customs).

The current truck user fees were
established in FY 1991 (Docket 91-028,
56 FR 14837 et seq., at 14844, effective
May 13, 1991). The fees have not been
adjusted since then. Unfortunately,
when we established these user fees we
underestimated personnel costs and
overestimated the volume of trucks that
would be crossing the U.S.-Mexican
border. We have adjusted the decal
portion of our collection system several
times to make it more efficient.
However, because of the mechanics of

issuing decals, we have had to wait over
a year after each change to evaluate its
effectiveness. In spite of the adjustments
we have made, we did not collect
enough money during FYs 1992, 1994,
and 1995 to recover the steadily rising
costs of providing AQI services to
commercial trucks. We foresee that FY
1996 will result in a deficit of over $1
million. Because our user fees are
intended to recover full cost, our truck
user fees must be raised.

The regulations currently provide that
commercial trucks pay the APHIS user
fee each time they enter the customs
territory of the United States from
Mexico 1. However, commercial trucks
are also subject to Customs user fees.
Our regulations therefore provide that
commercial trucks must prepay the
APHIS user fee if they are prepaying the
Customs user fee. In that case, the
required APHIS user fee is 20 times the
user fee for each arrival, and is valid for
an unlimited number of entries during
the calendar year (see 8 354.3(c)(3)(i) of
the regulations). The truck owner or
operator, upon payment of the APHIS
and the Customs user fees, receives a
decal to place on the truck windshield.
This is a joint decal, indicating that both
the Customs and APHIS user fees for the
truck have been paid for that calendar
year.

The current truck user fee is $2.00 for
individual arrivals; $40.00 for a decal.
We are proposing to adopt an individual
arrival fee of $3.75 for FY 1997, $4.00
for FYs 1998 through 2001, and $4.25 in
FY 2002. We are proposing decal fees of
$40.00 in FY 1997, $80.00 FY's 1998
through 2001, and $85.00 in FY 2002.
These proposed fee increases would
ensure that we recover the full cost of
providing AQI services to commercial
trucks, except in FY 1997.

With the exception of FY 1997, we are
proposing to retain a prepaid truck user
fee of 20 times the user fee for each
arrival. For FY 1997 we are proposing
a prepaid truck user fee of nearly 11
times the proposed user fee for each

18354.3(c)(2)(i) of the regulations states that
commercial trucks entering the customs territory of
the United States from Canada are exempt from
paying an APHIS user fee.

arrival. This would result in a prepaid
user fee for FY 1997 of $40.00, the same
as the current prepaid user fee for
commercial trucks. The reason for this
is that Customs has already printed
decals for FY 1997. The cost of
reprinting decals and replacing those
which have already been issued is
greater than the amount in fees that
could be collected if replacement decals
were printed.

Commercial Railroad Cars

Another AQI service we offer is
inspection of commercial railroad cars.
Our current user fee for this service is
$7.00 per loaded commercial railroad
car for each arrival, or, if user fees are
prepaid, an amount 20 times the
individual arrival fee for each loaded
rail car. Prepaid user fees cover one
calendar year’s worth of AQI
inspections. These fees have not been
adjusted since they were established in
FY 1991 (Docket 91-028, 56 FR 14837
et seq., at 14845, effective May 13,
1991).

We are proposing to adopt user fees
of $6.50, effective FYs 1997 through
1999; $6.75, effective FYs 2000 and
2001; and $7.00, effective FY 2002.
These proposed user fees are all less
than or equal to the current fee.

Commercial Aircraft User Fee

Our user fees also cover the cost of
AQI services provided by APHIS in
connection with the arrival of
international commercial aircraft at
ports in the customs territory of the
United States.

The current user fee for international
commercial aircraft became effective on
March 1, 1996, following publication of
a final rule in the Federal Register on
January 29, 1996 (Docket No. 94-074-2,
61 FR 2660—-2665). At that time the fee
was reduced to $53.00. This reduction
was the second since the user fee was
originally set at $76.75, effective
February 9, 1992. The other reduction
was from $76.75 to $61.00, effective
January 1, 1993 (Docket No. 92-148-1,
57 FR 62468-62473).

We are now proposing to amend the
user fee for international commercial
aircraft. The fee would be adjusted as
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follows: $59.25, effective FY 1997;
$59.75, effective FYs 1998 and 1999;
$60.25, effective FY 2000; $61.25,
effective FY 2001; and $62.25, effective
FY 2002. This user fee would remain in
FY 2002 substantially below the $76.75
level it was originally set at in 1992.

International Airline Passenger User
Fee

Another service our user fees cover is
the cost of AQI services provided by
APHIS in connection with the arrival of
international airline passengers at a port
in the customs territory of the United
States.

Our original user fee for international
airline passengers was $2.00, effective
May 13, 1991. The current $1.45 user
fee became effective January 1, 1993,
following publication of an interim rule
in the Federal Register on December 31,
1992 (Docket No. 92-148-1, 57 FR
62468 et seq., at 62472). This fee has not
been adjusted in nearly 3 years, and the
reserve has been reduced to 25.23
percent of annual operating costs.
However, if this fee is not increased, the
entire reserve will be depleted sometime
in FY 1998.

We are proposing to raise the
international air passenger user fee to
$1.95in FY 1997, $2.00 in FYs 1998 and
1999, $2.05 in FY 2000, $2.10 in FY
2001, and $2.15 in FY 2002. Under our
proposal, this user fee would increase in
FY 1997 to $1.95 and then increase to
the original level and remain stable
through FY 1999. In FYs 2000 through
2002 it would increase by
approximately 2.5 percent per annum.
Spread over 6 years, this is an average
annual increase of less than 1 percent
above the original level, and 48 percent
above the current fee.

Most of the increase in this user fee
would be in FY 1997. Over the last
several years, increased level of
passenger demand has led APHIS to
expand the AQI program to improve
service by reducing passenger delays
and better safeguarding U.S. agriculture
by reducing the risk of exotic pests
entering the country. We have hired
over 250 new officers and canine teams
specifically to clear international airline
passengers. The additional personnel
will enable us to keep pace with
workload demand, while performing
high quality inspection services.
However, hiring new personnel to
reduce passenger delays and reduce the
risk of exotic pests entering the country
increases our costs to provide
inspection services. This increase in
costs (as well as eliminating further
draw down in the reserve) is reflected
in the initial fee increase.

Miscellaneous Amendments

We are also proposing to amend the
regulations to clarify that all user fees
collected from international passengers
on behalf of APHIS are to be held in
trust for the United States by each
person collecting such user fees, by any
person holding such fees, or by the
person who is ultimately responsible for
remittance of such fees to APHIS. By
clarifying that the international
passenger user fees are held in trust, we
make it clear that the person collecting
or possessing the fees shall hold only a
possessory interest and not an equitable
interest in such fees.

We will allow the person collecting or
holding the fees to retain any interest
earned on the fees between the time of
collection and the time the fees are due
to be remitted to APHIS. This would
help offset the cost of collecting and
remitting the fees to APHIS. All other
provisions of our current regulations,
such as the date and form of remittance,
would remain the same.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget.

This proposed rule, if adopted,
would, over a 6 year period, generally
increase user fees for certain
international airline passengers,
commercial aircraft, commercial vessels,
commercial trucks, and commercial
railroad cars, in order to recover the cost
to APHIS of providing services. Some
user fees would be initially reduced.
Amendments to user fees are necessary
to adjust for changes in service volume
and in costs.

These proposed fee changes would
directly affect international commercial
maritime vessels of 100 net tons or
more, commercial trucks, loaded
commercial railroad cars, and
commercial aircraft arriving at ports in
the customs territory of the United
States. The impact of adjusting each fee
is discussed separately below.

The proposed fee changes would also
directly impact international airline
passengers arriving at ports in the
customs territory of the United States.
However, we have not included a
discussion of the effect on airline
passengers, as individuals are not
covered by the Regulatory Flexibility
Act.

Commercial Vessels

According to the Bureau of the
Census, there were 334 U.S. businesses

in 1992 engaged in water transportation
of freight internationally between the
United States and foreign ports. Of these
businesses, at least 93 percent would be
considered small according to SBA
criteria for a small entity in this category
(i.e., an entity that employs fewer than
500 persons).

APHIS user fees for commercial
vessels apply only to those of 100 net
tons or more arriving from foreign ports,
except ports in Canada. All of the
United States’ oceangoing fleet exceeds
100 net tons, but only a limited portion
engages in foreign trade. Data from the
Department of Transportation’s
Maritime Administration shows that
there were 319 private oceangoing
merchant vessels in the United States at
the beginning of 1996. Of these vessels,
127 are tankers and the remainder are
dry cargo vessels. The vast majority of
the tankers operate nearly exclusively
between United States ports. They are
therefore not subject to the APHIS
commercial vessel user fee. Those
vessels subject to the APHIS user fee are
mostly dry cargo vessels operating
between the United States and foreign
ports. We believe, however, that the
impact of the proposed APHIS user fees
on these vessels is likely to be minimal,
whether a vessel is operated by a small
or a large entity. Total daily operating
costs for dry cargo vessels idle in port
averages between $23,600 and $26,800.
The proposed $77.50 user fee increase
for FY 1997 represents less than 0.4
percent of one day’s operating costs of
an average dry cargo vessel while in
port, and remains $97.00 below the
original fee set in 1991.

For subsequent years, we are
proposing either no fee increase (FY
1999) or much smaller increases ($7.50,
FY 1998; $7.25, FY 2000; $9.50, FY
2001; and $9.00, FY 2002). Therefore,
we believe the impact of our proposed
commercial vessel user fees on small
businesses would be minimal.

Commercial Trucks

The SBA criterion for a small trucking
firm is one whose annual receipts are
less than $18.5 million. We are unable
to accurately estimate the number of
U.S. firms that would be considered
small by this criterion. However, we
believe U.S. firms would be largely
unaffected by the proposed fee changes.
In 1991, transportation expenses for
commercial U.S. trucks traveling from
Mexico to the United States varied
between $85.00 and $175.00 per trip for
trucks carrying non-agricultural
commodities. Assuming constant costs,
adding $2.00 to the user fee per truck,



Federal Register / Vol. 62, No. 17 / Monday, January 27, 1997 / Proposed Rules

3829

per crossing, as we propose,2, would
represent an increase in operating
expenses of between 1.1 and 2.4 percent
for trucks carrying non-agricultural
commodities. Transportation expenses
for trucks hauling agricultural
commodities ranged from $300.00 to
$1,700.00 per trip in 1991. Again,
assuming constant costs, our proposed
user fee increases would represent
operating expense increases of between
0.12 and 0.67 percent for trucks hauling
agricultural goods. It therefore appears
that the impact on small U.S.
independent trucking firms would be
insignificant.

Commercial Railroad Cars

There are 5 U.S. railroad companies
currently transporting goods across the
U.S.-Mexican border. These railroad
companies would be directly affected by
our proposal to reduce our user fee for
this service. These railroad companies
would also be directly affected by the
subsequent fee increases we are
proposing. However, we are not
proposing to increase this fee until FY
2002, at which time the fee would
increase to an amount equal to the
current fee. We are not proposing to
increase the user fee beyond the current
rate. Proposed user fee changes would
affect direct operating expenses. Two of
these railroad companies met the SBA
criterion for small entities (i.e., fewer
than 1,500 employees). As of 1991, the
most recent year for which figures are
available, these small railroad
companies were transporting between
960 and 2,000 loaded railroad cars into
the United States from Mexico annually.
These cars were all subject to the APHIS
user fee. Assuming a similar number of
cars subject to inspection in future
years, in FY 1997 reduced user fees
would result in a cost savings for these
railroad companies of between $480.00
and $1,000.00. Specific data on the
operating expenses or profit margins of
these railroad companies is not
available to us. However, we believe the
proposed fee changes would not have
any significant economic effect on small
railroad companies.

Commercial Airlines

According to the latest figures
available from the Bureau of the Census,
domestic and international airlines
employed a total of 707,148 employees
in 1992. SBA criterion for a small airline
is one that employs 1,500 or fewer
employees. Although the size

2 A decal is also available which allows unlimited
border crossings per year for one fee. This decal is
available only for trucks which prepay the U.S.
Customs user fee which applies to them.

distribution of air carriers affected by
our user fees is unknown, we anticipate
that the impact of the proposed fee
increases will be minimal. The greatest
proposed fee increase—$6.25 per
aircraft per entry in FY 1997—would,
when applied to all aircraft subject to
our fee, comprise less than 0.1 percent
of the average operating costs of air
carriers. In addition, the APHIS user fee
would remain lower in FY 2002 than it
was at its inception, despite increases
starting in FY 1997.

In addition to user fees paid directly
by airlines for aircraft inspection,
airlines collect user fees on our behalf
from passengers. Airlines already have
collection and disbursement systems in
place for international passengers. We
believe it is unlikely that there would be
any significant increase in the costs of
maintaining these systems as a result of
our proposed rule. We are proposing
that airlines establish trust accounts for
user fees collected from passengers.
However, we are also proposing that
airlines may retain any interest earned
by monies in such accounts.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 354

Exports, Government employees,
Imports, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Travel and
transportation expenses.

Accordingly, 7 CFR part 354 would be
amended as follows:

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS; AND USER FEES

1. The authority citation for part 354
would continue to read as follows:

Authority: 7 U.S.C. 2260; 21 U.S.C. 136
and 136a; 49 U.S.C. 1741; 7 CFR 2.22, 2.80,
and 371.2(c).

2. Section 354.3 would be amended
by revising paragraphs (b)(1), (c)(1),
(c)(3)(i) introductory text, (d)(1), (e)(1),
and (f)(1) to read as follows, and by
adding a new paragraph (f)(4)(i)(C) to
read as follows:

8§354.3 User fees for certain international
services.
* * * * *

(b) * * * (1) Except as provided in
paragraph (b)(2) of this section, the
master, licensed deck officer, or purser
of any commercial vessel which is
subject to inspection under part 330 of
this chapter or 9 CFR chapter I,
subchapter D, and which is either
required to make entry at the customs
house under 19 CFR 4.3 or is a United
States-flag vessel proceeding coastwise
under 19 CFR 4.85, shall, upon arrival,
proceed to Customs and pay an APHIS
user fee. The APHIS user fee for each
arrival, not to exceed 15 payments in a
calendar year, is shown in the following
table. The APHIS user fee shall be
collected at each port of arrival.

Effective dates Amount

[Effective date of docket] through

September 30, 1997 ................. $447.50
October 1, 1997 through Septem-

ber 30, 1998 ......cceciiiiees 454.50
October 1, 1998 through Septem-

ber 30, 1999 ....c.cccviiiiiieee 454.50
October 1, 1999 through Septem-

ber 30, 2000 ......cceeoviiiieriinne 461.75
October 1, 2000 through Septem-

ber 30, 2001 ......cccvvvvriiieiiiene 471.25
October 1, 2001 .......ccccevvvverieninnns 480.25

* * * * *

(c) * * * (1) Except as provided in
paragraph (c)(2) of this section, the
driver or other person in charge of a
commercial truck which is entering the
customs territory of the United States
and which is subject to inspection
under part 330 of this chapter or under
9 CFR, chapter I, subchapter D, must,
upon arrival, proceed to Customs and
pay an APHIS user fee for each arrival,
as shown in the following table:

Effective dates Amount
[Effective date of docket] through
September 30, 1997 ................. $3.75
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Effective dates Amount

October 1, 1997 through Septem-

ber 30, 1998 ......ccociiiies 4.00
October 1, 1998 through Septem-

ber 30, 1999 .....cccviiiiiiie 4.00
October 1, 1999 through Septem-

ber 30, 2000 ......cccoocvvrviieriiniens 4.00
October 1, 2000 through Septem-

ber 30, 2001 ....cccocvveiiiiriene 4.00
October 1, 2001 .......cccoovvverininnns 4.25
* * * * *

(3) * X X

(i) The owner or operator of a
commercial truck, if entering the
customs territory of the United States
from Mexico and applying for a prepaid
Customs permit for a calendar year,
must apply for a prepaid APHIS permit
for the same calendar year. Applicants
must apply to Customs for prepaid
APHIS permits.t The following
information must be provided, together
with payment of an amount 20 times the
APHIS user fee for each arrival, except,
that through September 30, 1997, the
amount to be paid is $40.00:

* * * * *

(d) * * * (1) Except as provided in
paragraph (d)(2) of this section, an
APHIS user fee will be charged for each
loaded commercial railroad car which is
subject to inspection under part 330 of
this chapter or under 9 CFR chapter |,
subchapter D, upon each arrival. The
railroad company receiving a
commercial railroad car in interchange
at a port of entry or, barring interchange,
the railroad company moving a
commercial railroad car in line haul
service into the customs territory of the
United States, is responsible for paying
the APHIS user fee. The APHIS user fee
for each arrival of a loaded railroad car
is shown in the following table. If the
APHIS user fee is prepaid for all arrivals
of a commercial railroad car during a
calendar year, the APHIS user fee is an
amount 20 times the APHIS user fee for
each arrival.

Effective dates Amount

[Effective date of docket] through

September 30, 1997 ................. $6.50
October 1, 1997 through Septem-

ber 30, 1998 ......ccvciriiiees 6.50
October 1, 1998 through Septem-

ber 30, 1999 ... 6.50
October 1, 1999 through Septem-

ber 30, 2000 .......cccocvvriiieiiiens 6.75
October 1, 2000 through Septem-

ber 30, 2001 ....c.cccvvcvvriiieriiens 6.75
October 1, 2001 .....ccccccveevvieeenn. 7.00

* * * * *

1 Applicants should refer to Customs Service
regulations (19 CFR part 24) for specific
instructions.

(e) * * * (1) Except as provided in
paragraph (e)(2) of this section, an
APHIS user fee will be charged for each
commercial aircraft which is arriving, or
which has arrived and is proceeding
from one United States airport to
another under a United States Customs
Service “Permit to Proceed,” as
specified in title 19, Code of Federal
Regulations, 8§ 122.81 through 122.85,
or an “Agricultural Clearance or
Safeguard Order” (PPQ Form 250), used
pursuant to title 7, Code of Federal
Regulations, § 330.400 and title 9, Code
of Federal Regulations, §94.5, and
which is subject to inspection under
part 330 of this chapter or 9 CFR chapter
I, subchapter D. Each carrier is
responsible for paying the APHIS user
fee. The APHIS user fee for each arrival
is shown in the following table.

Effective dates Amount

[Effective date of docket] through

September 30, 1997 ................. $59.25
October 1, 1997 through Septem-

ber 30, 1998 ......cccoeiiiiiieiieeee 59.75
October 1, 1998 through Septem-

ber 30, 1999 .....ccooiiiiiiee 59.75
October 1, 1999 through Septem-

ber 30, 2000 .......cccceeiiiiieniieene 60.25
October 1, 2000 through Septem-

ber 30, 2001 61.25
October 1, 2001 62.25

* * * * *

(F)* * * (1) Except as specified in
paragraph (f)(2) of this section, each
passenger aboard a commercial aircraft
who is subject to inspection under part
330 of this chapter or 9 CFR, chapter I,
subchapter D, upon arrival from a place
outside of the customs territory of the
United States, must pay an APHIS user
fee. The APHIS user fee for each arrival
is shown in the following table.

Effective dates Amount

[Effective date of docket] through

September 30, 1997 ................. $1.95
October 1, 1997 through Septem-

ber 30, 1998 .......cccciviiiiiee 2.00
October 1, 1998 through Septem-

ber 30, 1999 .....cooiiiiiiiiee 2.00
October 1, 1999 through Septem-

ber 30, 2000 .......cccoovrviiiriie 2.05
October 1, 2000 through Septem-

ber 30, 2001 2.10
October 1, 2001 2.15
* * * * *

(4) * * *

(i) * K x
(C) APHIS user fees collected from
international passengers pursuant to
paragraph (f) of this section shall be
held in trust for the United States by the
person collecting such fees, by any
person holding such fees, or by the

person who is ultimately responsible for
remittance of such fees to APHIS.
APHIS user fees collected from
international passengers shall be
accounted for separately and shall be
regarded as trust funds held by the
person possessing such fees as agents,
for the beneficial interest of the United
States. All such user fees held by any
person shall be property in which the
person holds only a possessory interest
and not an equitable interest. As
compensation for collecting, handling,
and remitting the APHIS user fees for
international passengers, the person
holding such user fees shall be entitled
to any interest or other investment
return earned on the user fees between
the time of collection and the time the
user fees are due to be remitted to
APHIS under this section. Nothing in
this section shall affect APHIS’ right to
collect interest for late remittance.
* * * * *

Done in Washington, DC, this 21st day of
January 1997.
Terry L. Medley,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 97-1892 Filed 1-24-97; 8:45 am]
BILLING CODE 3410-34-P

Farm Service Agency

7 CFR Part 723
RIN 0560-AF03

National Marketing Quotas for Fire-
Cured (Type 21), Fire-Cured (Types 22—
23), Dark Air-Cured (Types 35-36),
Virginia Sun-Cured (Type 37), and
Cigar-Filler and Cigar-Binder (Types
42-44 and 53-55) Tobaccos

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule.

SUMMARY: The Secretary of Agriculture
(the Secretary), is required to proclaim
by March 1, 1997, national marketing
quotas for fire-cured (types 21-23) and
dark air-cured (types 35-36) tobaccos
for the 1997-98, 1998-99, and 1999—
2000 marketing years (MYs) and to
determine and announce the amounts of
the national marketing quotas for fire-
cured (type 21), fire-cured (types 22—
23), dark air-cured (types 35-36),
Virginia sun-cured (type 37), and cigar-
filler and cigar-binder (types 42—-44 and
53-55) kinds of tobacco for the 1997-98
MY. The public is invited to submit
written comments, views, and
recommendations concerning the
determination of the national marketing
quotas for such kinds of tobacco and
other related matters which are
discussed in this proposed rule.
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DATES: Comments must be received on
or before February 12, 1997, in order to
be assured consideration.

ADDRESSES: Send comments to the
Director, Tobacco and Peanuts Division,
Farm Service Agency (FSA), United
States Department of Agriculture
(USDA), Room 5750, South Building,
STOP 0514, P.O. Box 2415, Washington,
DC 20013-2415. All written
submissions will be made available for
public inspection from 8:15 a.m. to 4:45
p.m., Monday through Friday, except
holidays, in Room 5750, South
Building, 14th and Independence
Avenue, SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, FSA, USDA, Room
5750, South Building, STOP 0514, P.O.
Box 2415, Washington, DC 20013-2415,
202—-720-5346.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant for
purposes of Executive Order 12866 and,
therefore, has been reviewed by OMB.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this notice applies are:
Commodity Loans and Purchases—
10.051.

Executive Order 12778

This proposed rule has been reviewed
in accordance with Executive Order
12778, Civil Justice Reform. The
provisions of the proposed rule do not
preempt State laws, are not retroactive,
and do not involve administrative
appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
FSA is not required by 5 U.S.C. 553 or
any provision of law to publish a notice
of proposed rulemaking with respect to
the subject matter of this rule.

Paperwork Reduction Act

The amendments to 7 CFR part 723
set forth in this proposed rule do not
contain any information collection
requirements that require clearance
through the Office of Management and
Budget under the provisions of the
Paperwork Reduction Act of 1995.

Unfunded Federal Mandates

This rule contains no Federal
mandates under the regulatory
provisions of Title Il of the Unfunded

Mandate Reform Act of 1995 (UMBRA),
for state, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMBRA.

Discussion

The proposed rule would amend 7
CFR part 723 to set forth the 1996-crop
marketing quotas for these five kinds of
tobacco.

Section 312(b) of the Agricultural
Adjustment Act of 1938, as amended
(the Act), provides that the Secretary
shall determine and announce, not later
than March 1, 1997, with respect to
kinds of tobacco specified in this
proposed rule, the amount of the
national marketing quota which will be
in effect for MY 1997 in terms of the
total quantity of tobacco which may be
marketed that will allow a supply of
each kind of tobacco equal to the reserve
supply level. Supply and demand for
these kinds of tobacco are in balance.
Thus, changes in 1997 marketing
quotas, if any, will likely be small.

Section 312(c) of the Act provides
that, within 30 days after proclamation
of national marketing quotas for fire-
cured (types 21-23) and dark air-cured
(types 35-36) tobaccos, the Secretary
shall conduct referenda of farmers
engaged in the 1996 production of each
kind of tobacco to determine whether
they favor or oppose marketing quotas
for MY’s 1997, 1998, and 1999. These
referenda are required because MY 1996
is the last year of the 3 consecutive MY's
for which marketing quotas previously
proclaimed will be in effect.

The Secretary shall proclaim the
results of any referendum. If more than
one-third of the farmers voting in a
referendum for a kind of tobacco oppose
the quota, the national marketing quota
previously proclaimed shall not become
effective. The referendum results shall
in no way affect or limit any subsequent
guota proclamation and submission to a
future referendum as otherwise
authorized in section 312 of the Act.

Section 313(g) of the Act authorizes
the Secretary to convert the national
marketing quota into a national acreage
allotment by dividing the national
marketing quota by the national average
yield for the 5 years immediately
preceding the year in which the national
marketing quota is proclaimed. In
addition, the Secretary is authorized to
apportion, through county committees,
the national acreage allotment to
tobacco producing farms, less a reserve
not to exceed 1 percent thereof for new
farms and to make corrections and
adjust inequities in old farm allotments,
through the national factor. The national
factor is determined by dividing the

preliminary quota (the sum of quotas for
old farms) into the quota determined for
the MY in question (less the reserve).
Procedures will continue unchanged
for (1) converting marketing quotas into
acreage allotments; (2) apportioning
allotments among old farms; (3)
apportioning reserves for use in (a)
establishing allotments for new farms,
and (b) making corrections and
adjusting inequities in old farm
allotments; and (4) holding referenda.

Request for Comments

This rule proposes to amend 7 CFR
part 723, subpart A to include 1997-crop
national marketing quotas for fire-cured
(type 21), fire-cured (types 22—-23), dark
air-cured (types 35-36), Virginia sun-
cured (type 37), and cigar-filler and
cigar-binder (types 42-44 and 53-55)
tobaccos. These five kinds of tobacco
account for about 4 percent of total U.S.
tobacco production.

Accordingly, comments are requested
concerning the establishment of the
national marketing quotas for the
following:

(1) Fire-Cured (Type 21) Tobacco

The 1997-crop national marketing
quota for fire-cured (type 21) tobacco
will range from 2.0 to 2.2 million
pounds. This range reflects the
assumption that the national acreage
factor will range from 1.0 to 1.1.

(2) Fire-Cured (Types 22-23) Tobacco

The 1997-crop national marketing
quota for fire-cured (types 22-23)
tobacco will range from 40.0 to 44.0
million pounds. This range reflects the
assumption that the national acreage
factor will range from 1.0 to 1.1.

(3) Dark Air-Cured (Types 35-36)
Tobacco

The 1997-crop national marketing
quota for dark air-cured (types 35-36)
tobacco will range from 9.0 to 9.9
million pounds. This range reflects the
assumption that the national acreage
factor will range from 1.0 to 1.1.

(4) Virginia Sun-Cured (Type 37)
Tobacco

The 1997-crop national marketing
quota for Virginia sun-cured (type 37)
tobacco will range from 140,000 to
154,000 pounds. This range reflects the
assumption that the national acreage
factor will range from 1.0 to 1.1.

(5) Cigar-Filler and Cigar-Binder
(Types 42-44 and 53-55) Tobaccos

The 1997-crop national marketing
quota for cigar-filler and cigar-binder
(types 42—-44 and 53-55) tobaccos will
range from 8.0 to 8.8 million pounds.
This range reflects the assumption that
the national acreage factor will range
from 1.0 to 1.1.
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List of Subjects in 7 CFR Part 723

Acreage allotments, Marketing quotas,
Penalties, Reporting and recordkeeping
requirements, Tobacco.

Accordingly, it is proposed that 7 CFR
part 723, subpart A be amended as
follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 13111314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1421, 1445-1, and 1445-2.

2. Section 723.113 is amended by
adding paragraph (e) to read as follows:

§723.113 Fire-cured (type 21) tobacco.

* * * * *

(e) The 1997-crop national marketing
quota will range from 2.0 million
pounds to 2.2 million pounds.

3. Section 723.114 is amended by
adding paragraph (e) to read as follows:

§723.114 Fire-cured (types 22 & 23)
tobacco.
* * * * *

(e) The 1997-crop national marketing
guota will range from 40.0 million
pounds to 44.0 million pounds.

4. Section 723.115 is amended by
adding paragraph (e) to read as follows:

§723.115 Dark air-cured (types 35-36)
tobacco.
* * * * *

(e) The 1997-crop national marketing
qguota will range from 9.0 million
pounds to 9.9 million pounds.

5. Section 723.116 is amended by

adding paragraph (e) to read as follows:
* * * * *

§723.116 Sun-cured (type 37) tobacco.
* * * * *

(e) The 1997-crop national marketing
quota will range from 140,000 to
154,000 pounds.

6. Section 723.117 is amended by
adding paragraph (e) to read as follows:

§723.117 Cigar-filler and Cigar binder
(types 42-44 and 53-55) tobacco.

* * * * *

(e) The 1997-crop national marketing
quota will range from 8.0 million
pounds to 8.8 million pounds.

* * * * *

Signed at Washington, DC. January 21,
1997.

Grant Buntrock,

Administrator, Farm Service Agency.

[FR Doc. 97-1874 Filed 1-22—-97; 2:34 pm]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96-NM-175-AD]
RIN 2120-AA64

Airworthiness Directives; Short
Brothers Model SD3-30 and SD3-60
Series Airplanes Equipped with Fire
Fighting Enterprises (U.K.) Ltd. Fire
Extinguishers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Shorts Model SD3-30 and SD3-60
series airplanes equipped with certain
fire extinguishers. This proposal would
require replacement of the covers for
fire extinguisher adapter assemblies that
are installed on certain bulkheads with
new covers that swivel to lock the
extinguishers in place; and replacement
of nozzles and triggers on these fire
extinguishers with better fitting nozzles
and stronger triggers. It also would
require the installation of new fire
extinguisher point placards and a
revision of the Airplane Flight Manual
to instruct the flight crew in the use of
the new covers for these adapter
assemblies. This proposal is prompted
by reports that these fire extinguishers
are not discharging properly because
they do not fit correctly with the
adapter, and that triggers on these
extinguishers are failing. The actions
specified by the proposed AD are
intended to ensure that, in the event of
fire in the baggage bay, extinguishing
agent is properly distributed within this
area, and portable extinguishers operate
properly; and to prevent injury to crew
and passengers when a portable
extinguisher is discharged.

DATES: Comments must be received by
March 7, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
175-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Short Brothers PLC, 2011 Crystal Drive,

Suite 713, Arlington, Virginia 22202—
3719. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2799; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—NM-175-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—-NM-175-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports
indicating that certain portable cabin
fire extinguishers, manufactured by Fire
Fighting Enterprises Ltd. and carried
onboard all Shorts Model SD3-30 and
SD3-60 series airplanes, may not work
properly when installed on bulkheads
separating the passenger cabin from the
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aft and/or forward baggage bays.
Because the nozzle of the extinguisher
and the adapter do not fit together
correctly, the extinguishing agent is
“blown back” into the passenger cabin.
This condition, if not corrected, could
prevent adequate distribution of fire
extinguishing agent within the baggage
bay, and could cause injury to crew and
passengers.

The FAA also has received reports
indicating that triggers on these fire
extinguishers have failed because the
operator did not lift the safety catch
before squeezing the trigger; this caused
the trigger to break at the neck of the
actuating tang. This condition, if not
corrected, could make the extinguisher
unserviceable and, if broken during
operation, could cause the extinguisher
to fail, or cause a loss in the ability to
control or stop discharge of the
extinguishing agent.

Explanation of Relevant Service
Information

Short Brothers has issued Shorts
Service Bulletin SD330-26-14, dated
September 1994 (for Model SD3-30
series airplanes); and Service Bulletin
SD360-26-11, dated July 1994 (for
Model SD3-60 series airplanes). These
service bulletins describe procedures for
replacing the covers of the fire
extinguisher adapter assemblies
installed on bulkheads between the
passenger cabin and baggage bays with
new covers that swivel and lock the
extinguishers in place. These service
bulletins also describe procedures for
installing new fire extinguisher point
placards and revising the Airplane
Flight Manual (AFM) to include
instructions for the flight crew about
using the new covers with the fire
extinguishers.

Fire Fighting Enterprises (U.K.) Ltd.
has issued Service Bulletin 26-107,
Revision 1, dated November 2, 1992,
which describes procedures for
replacing the nozzles on portable cabin
fire extinguishers having part number
(P/N) BA51012SR-3 and BA51012SR.
The replacement nozzles are chamfered,
and fit more closely in the “O” ring of
the bulkhead adapter; this will prevent
“blow back’ of the extinguishing agent
when the extinguisher is used.

In addition, Fire Fighting Enterprises
(U.K)) Ltd. has issued Service Bulletin
26-108, dated September 1992, which
describes procedures for replacing
triggers on the discharge head
assemblies of fire extinguishers carried
on Shorts Model SD3-30 and SD3-60
series airplanes. The replacement trigger
is manufactured from an improved and
stronger material, and the radii around

the neck of the actuating tang has been
increased for additional strength.

Type Certification of Airplanes

These airplane models are
manufactured in the United Kingdom
and type certificated for operation in the
United States under the provisions of
section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacement of covers on fire
extinguisher adapter assemblies on
bulkheads between the passenger cabin
and baggage bays with new covers that
swivel and lock extinguishers in place.
It would also require replacement of
nozzles on these extinguishers with
chamfered nozzles that fit better with
these adapters; and replacement of
triggers on these extinguishers with
triggers made from improved and
stronger materials.

Additionally, this proposed AD
would require installation of new fire
extinguisher point placards, and a
revision of the Limitations Section of
the FAA-approved AFM to include
instructions for the flight crew about
using the new adapter assembly covers
with the fire extinguishers.

These actions would be required to be
accomplished in accordance with the
applicable service bulletins described
previously.

Cost Impact

The FAA estimates that 50 Model
SD3-30 series airplanes of U.S. registry
would be affected by this proposed AD.
For these airplanes, it would take
approximately 9 work hours per
airplane to accomplish the proposed
actions on airplanes with only a forward
baggage bay, and 14 work hours per
airplane to accomplish the proposed
actions on airplanes with forward and
aft baggage bays. The average labor rate
is $60 per work hour. Required parts
would cost approximately $281 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators of Model SD3-30 series
airplanes is estimated to be between
$41,050 and $56,050, or between $821
and $1,121 per airplane.

The FAA estimates that 72 Model
SD3-60 series airplanes of U.S. registry
would be affected by this proposed AD.
For these airplanes, it would take
approximately 12 work hours per

airplane to accomplish the proposed
actions, at an average labor rate of $60
per work hour. Required parts would
cost approximately $281 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators of
Model SD3-60 series airplanes is
estimated to be $72,072, or $1,001 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Short Brothers, PLC: Docket 96—-NM-175—
AD.

Applicability: All Model SD3-30 and SD3-
60 series airplanes equipped with fire
extinguishers manufactured by Fire Fighting
Enterprises (U.K.) Ltd.; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that, in the event of fire,
extinguishing agent is properly distributed
within the baggage bays and portable
extinguishers operate properly; and to
prevent injury to crew and passengers,
accomplish the following:

(a) Within 6 months after the effective date
of this AD, install a new cover on each fire
extinguisher adapter assembly on bulkheads
between the passenger cabin and aft and/or
forward baggage bay, in accordance with
Shorts Service Bulletin SD330-26-14, dated
September 1994 (for Shorts Model SD3-30
series airplanes), or Shorts Service Bulletin
SD360-26-11, dated July 1994 (for Shorts
Model SD3-60 series airplanes), as
applicable.

(b) Prior to further flight after
accomplishing the actions required by
paragraph (a) of this AD, accomplish both
paragraphs (b)(1) and (b)(2) of this AD:

(1) Install new fire extinguisher point
placards, in accordance with Shorts Service
Bulletin SD330-26-14, dated September
1994 (for Shorts Model SD3-30 series
airplanes), or Shorts Service Bulletin SD360—
26-11, dated July 1994 (for Shorts Model
SD3-60 series airplanes), as applicable. And

(2) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM), in accordance with Note 1 of
Paragraph 1.C. of Shorts Service Bulletin
SD330-26-14, dated September 1994 (for
Shorts Model SD3-30 series airplanes), or
Shorts Service Bulletin SD360-26-11, dated
July 1994 (for Shorts Model SD3-60 series
airplanes), as applicable.

(c) For airplanes equipped with fire
extinguishers having part number (P/N)
BA51012SR-3 or BA51012SR: Within 6
months after the effective date of this AD,
accomplish either paragraph (c)(1) or (c)(2) of
this AD:

(2) Install a chamfered nozzle on the
discharge head assembly of each fire

extinguisher by replacing the discharge head
assembly with a new discharge head
assembly, having P/N BA22988-3, in
accordance with Fire Fighting Enterprises
(U.K.) Ltd. Service Bulletin 26-107, Revision
1, dated November 2, 1992. Or

(2) Replace the trigger on the discharge
head assembly of each fire extinguisher with
a new trigger, in accordance with Fire
Fighting Enterprises (U.K.) Ltd. Service
Bulletin 26-108, dated September 1992. After
replacement, install a chamfered nozzle on
the discharge head assembly of each fire
extinguisher by reworking the discharge head
assembly in accordance with Fire Fighting
Enterprises (U.K.) Ltd. Service Bulletin 26—
107, Revision 1, dated November 2, 1992

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
17, 1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1825 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM—127-AD]
RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA) Model CN-235 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain CASA Model CN-235 series
airplanes. This proposal would require
the replacement of the center wing
attachment rods with new rods. This
proposal is prompted by a report from
the manufacturer indicating that these
rods failed during a full-scale fatigue

test. The actions specified by the
proposed AD are intended to prevent
fatigue failure of these rods, which
consequently could reduce the
structural integrity of the wing-to-
fuselage attachment.

DATES: Comments must be received by
March 3, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
127-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2799; fax (206) 227-1149

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
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Docket Number 96—NM-127—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-127-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direccion General de Aviacion
(DGAC), which is the airworthiness
authority for Spain, recently notified the
FAA that an unsafe condition may exist
on certain CASA Model CN-235 series
airplanes. The DGAC advises that it has
received a report from the manufacturer
indicating that, during full-scale fatigue
tests on the test model, the center wing
attachment rods had failed at the joints
where the center wing attaches to the
fuselage; this failure occurred
subsequent to 16,000 simulated
landings. This condition, if not
corrected, could reduce the structural
integrity of the wing-to-fuselage
attachment.

Explanation of Relevant Service
Information

CASA has issued Service Bulletin SB—
235-53-21M, Revision 1, dated
November 21, 1994 (for military
airplanes), and Service Bulletin SB—
235-53-21, Revision 3, dated November
30, 1994 (for non-military airplanes).
These service documents describe
procedures for replacement of center
wing attachment rods having CASA part
number (P/N) 35—-22058—-0003 or 35—
22067-0001 with new rods having
CASA P/N 35-22067-0003.

The DGAC classified CASA Service
Bulletin SB—235-53-21 as mandatory
and issued Spanish airworthiness
directive 05/94, dated August 1994, in
order to assure the continued
airworthiness of these airplanes in
Spain.

FAA’s Conclusions

This airplane model is manufactured
in Spain and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this

type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
replacement of center wing attachment
rods having CASA part number (P/N)
35—-22058-0003 or 35—-22067-0001 with
new rods having CASA P/N 35-22067—
0003. The actions would be required to
be accomplished in accordance with the
applicable service bulletins described
previously.

Cost Impact

The FAA estimates that 1 CASA
Model CN-235 series airplane of U.S.
registry would be affected by this
proposed AD.

It would take approximately 12 work
hours per airplane to accomplish the
proposed action, at an average labor rate
of $60 per work hour. Required parts
would cost approximately $1,485 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be $2,205 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by

contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Construcciones Aeronauticas, S.A., CASA:
Docket 96—NM-127—-AD.

Applicability: Model CN-235 series
airplanes; as listed in CASA Service Bulletin
SB-23-53-21M, Revision 1, dated November
21, 1994 (military airplanes), and CASA
Service Bulletin SB—-235-53-21, Revision 3,
dated November 30, 1994 (non-military
airplanes); certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or this AD is
affected, the owner/operator must request
approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue from causing the center
wing attachment rods to fail, which
consequently could reduce the structural
integrity of the wing-to-fuselage attachment,
accomplish the following:

(a) Prior to the accumulation of 16,000 total
landings, replace center wing attachment
rods having CASA part number (P/N) 35—
22058-0003 or 35-22067-0001 with new
rods having CASA P/N 35-22067-0003, in
accordance with CASA Service Bulletin SB—
235-53-21M, Revision 1, dated November
21, 1994 (for military airplanes); or CASA
Service Bulletin SB—-235-53-21, Revision 3,
dated November 30, 1994 (for non-military
airplanes); as applicable.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
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Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 121.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
15, 1997.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1479 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—-NM-169-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A310 series
airplanes. This proposal would require
modification of the wiring for certain
hydraulic fire shutoff valves to the right
engine to prevent chafing. This proposal
is prompted by reports indicating that a
circuit breaker to wiring in the right
engine had tripped on two airplanes, the
cause of which has been attributed to
chafing of the associated wire bundle.
The actions specified by the proposed
AD are intended to prevent this wiring
from chafing which, if not corrected,
could lead to short circuiting of this
wiring and the consequent inability to
close the hydraulic fire shutoff valves to
the right engine in the event of fire.
DATES: Comments must be received by
March 4, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
169-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00

p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2589; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-169-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—-NM-169-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,

recently notified the FAA that an unsafe
condition may exist on certain Model
A310 series airplanes. The DGAC
advises that it has received reports
indicating that circuit breaker 103GD
had tripped on two airplanes. A
subsequent technical investigation
determined that chafing of wire bundle
628VB against fire shutoff valve 2GD
had caused this circuit breaker to trip.
This valve is one of the valves that
prevents the flow of hydraulic fluid to
the right engine in the event of a fire.
Investigators also noted the potential for
wire bundles 626VB and 632VB to
chafe. Chafing of these wire bundles, if
not prevented, could lead to short
circuiting of this wiring and the
consequent inability to close the
hydraulic fire shutoff valves to the right
engine in the event of fire.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A310-24-2065, dated November 30,
1995, and Revision 1, dated April 19,
1996, which describe procedures for
modification of the wiring for certain
hydraulic fire shutoff valves to the right
engine to prevent chafing. This
modification entails the installation of
protective conduits for wire bundles
626VB and 628VB; re-routing these wire
bundles and wire bundle 632VB; and
changing the arrangement of the clamps
that attach all of these wire bundles to
the airplane structure. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive (C/N) 96-021—
196(B), dated January 31, 1996, in order
to assure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
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States, the proposed AD would require
modification of the wiring for certain
hydraulic fire shutoff valves to the right
engine to prevent chafing. This
modification entails the installation of
protective conduits for wire bundles
626VB and 628VB; re-routing these wire
bundles and wire bundle 632VB; and
changing the arrangement of the clamps
that attach all of these wire bundles to
the airplane structure. The actions
would be required to be accomplished
in accordance with the service bulletins
described previously.

Cost Impact

The FAA estimates that 20 Airbus
Model A310 series airplanes of U.S.
registry would be affected by this
proposed AD.

It is estimated that it would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, at an average labor rate of $60
per work hour. Required parts would be
provided by the manufacturer at no cost
to operators. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $4,800, or
$240 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 96—-NM-169—-AD.

Applicability: Model A310 series airplanes
as listed in Airbus Service Bulletin A310-24—
2065, November 30, 1995, and Revision 1,
dated April 19, 1996; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of wire bundles for the
hydraulic fire shutoff valves to the right
engine, which could lead to short circuiting
of this wiring and the consequent inability to
close these valves in the event of fire,
accomplish the following:

(a) Within 60 days after the effective date
of this AD, modify the wiring for the
hydraulic fire shutoff valves in wire bundles
626VB and 628VB, and modify wire bundle
632VB, in accordance with Airbus Service
Bulletin A310-24-2065, dated November 30,
1995, or Revision 1, dated April 19, 1996, as
applicable.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
16, 1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1619 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM—-244—-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, —20, —30, —40,
and -50 Series Airplanes and C-9
(Military) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
9 and C-9 (military) series airplanes.
This proposal would require eddy
current inspections to detect cracking of
the frame-to-longeron attachment area,
the frame-to-skin shear clips at certain
fuselage stations, and the fuselage
bulkhead at the front spar of the engine
pylon in the aft fuselage; and repair, if
necessary. This proposal also would
require certain modifications, which,
when accomplished, would terminate
the requirement for inspections. This
proposal is prompted by reports
indicating that fatigue cracking has
occurred at those areas. The actions
specified by the proposed AD are
intended to prevent such fatigue
cracking, which could cause damage to
adjacent structure and result in reduced
structural integrity of the airplane.
DATES: Comments must be received by
February 24, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
244-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
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p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (310) 627—
5324, fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—NM-244—AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.

96—-NM-244—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

On May 8, 1996, the FAA issued AD
96-10-11, amendment 39-9618 (61 FR
24675, May 16, 1996), which requires,
among other actions, a one-time visual
inspection to detect fatigue cracking of
the frame-to-longeron attachment area
and frame-to-skin shear clips in the aft
fuselage. It also requires an eventual
modification (within 86,000 total
landings) that entails installing formers,
plates, doublers, and angles at certain
fuselage stations, and installation of a
doubler, splice, filler, and strap on the
fuselage bulkhead at the front spar of
the engine pylon of the aft fuselage.
Those actions are required to be
accomplished in accordance with
McDonnell Douglas Service Bulletins
DC9-53-140, Revision 03, dated March
12, 1986; and DC9 53-150, Revision 2,
dated February 27, 1991. That AD was
prompted by reports indicating that
fatigue cracking had occurred in the
frame-to-longeron attachment area, the
frame-to-skin shear clips of certain
fuselage stations, and the fuselage
bulkhead at the front spar of the engine
pylon of the aft fuselage. That AD was
issued to prevent degradation in the
structural capabilities of the airplane.

However, after the release of
McDonnell Douglas Service Bulletins
DC9-53-140, Revision 03, and DC9 53—
150, Revision 2, the manufacturer
conducted additional fatigue analyses of
the same frame-to-longeron attachment
area, the frame-to-skin shear clips at
certain fuselage locations, and the
fuselage bulkhead at the front spar of
the engine pylon of the aft fuselage. The
analyses revealed that a one-time visual
inspection is not an effective method of
detecting fatigue cracking in this case,
and that repetitive inspections using a
more comprehensive inspection method
are necessary. Subsequently, the
manufacturer developed eddy current
inspection procedures to ensure that
such fatigue cracking is identified and
corrected before it reaches critical
lengths.

Upon consideration of these new data,
the FAA finds that the one-time visual
inspection required by AD 96-10-11 is
not adequate to detect fatigue cracking
in a timely manner. Such fatigue
cracking, if not detected and corrected
in a timely manner, could cause damage
to the adjacent structure, and,
consequently, result in loss of the
capability of the engine pylon to
support engine loads and possible
separation of the engine from the
airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas Service Bulletin
DC9-53-140, Revision 05, dated
February 15, 1996, which describes
procedures for repetitive eddy current
inspections to detect fatigue cracking in
the longeron-to-frame attachment area
and frame-to-skin shear clips of certain
fuselage stations, and repair, if
necessary. That service bulletin also
describes procedures for a modification
that entails installing formers, plates,
doublers, and angles at certain fuselage
stations.

Additionally, the FAA previously
reviewed and approved McDonnell
Douglas Service Bulletin DC9 53-150,
Revision 2, dated February 27, 1991,
which describes procedures for visual
and eddy current inspections to detect
cracks in the fuselage bulkhead at the
front spar of the engine pylon of the aft
fuselage, and repair, if necessary. That
service bulletin also describes
procedures for a modification that
entails installing a doubler, splice, filler,
and strap on the fuselage bulkhead of
the front spar of the engine pylon.

Accomplishment of the described
modifications eliminates the need to
repeat the visual and eddy current
inspections.

(McDonnell Douglas Service Bulletins
DC9-53-140, Revision 03, and

DC9 53-150, Revision 2, were
referenced in AD 96-10-11 as
appropriate sources of service
information.)

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require repetitive visual and eddy
current inspections to detect fatigue
cracking of the frame-to-longeron
attachment area and frame-to-skin shear
clips and the fuselage bulkhead of the
front spar of the engine pylon, and
repair, if necessary. The eddy current
inspections described in McDonnell
Douglas Service Bulletin DC9-53-140,
Revision 05, must be accomplished
prior to or in conjunction with the
visual and eddy current inspections
described in McDonnell Douglas Service
Bulletin 53—-150, Revision 2, for all
airplanes that are specified in the
effectivity listing of both of these service
bulletins.

This proposed AD also would require
eventual modifications that entail
installing formers, plates, doublers, and
angles at certain fuselage stations; and
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installing a doubler, splice, filler, and a
strap on the fuselage bulkhead of the
front spar of the engine pylon.These
modifications would consitutute
terminating action for the required
repetitive inspections.

The actions would be required to be
accomplished in accordance with the
service bulletins described previously.

Cost Impact

There are approximately 569
McDonnell Douglas Model DC-9 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
403 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 6 work hours
per airplane to accomplish the proposed
inspections, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of these
inspections on U.S. operators is
estimated to be $145,080, or $360 per
airplane, per inspection cycle.

The FAA estimates that it would take
approximately 174 work hours per
airplane to accomplish the proposed
modification of longeron-to-frame
attachment area and the frame-to-skin
shear clips of the aft fuselage. The cost
of required parts would differ,
depending on whether the airplane is
categorized as a Group 1 airplane or a
Group 2 airplanes, as defined in the
applicable service bulletin. Required
parts would cost approximately $13,669
per airplane for Group 1 airplanes, and
$10,285 per airplane for Group 2
airplanes. Based on these figures, the
cost impact of this modification on U.S.
operators is estimated to be $24,109 per
airplane for Group 1 airplanes, and
$20,725 per airplane for Group 2
airplanes.

The FAA estimates that it would take
approximately 229 work hours per
airplane for Group 1 airplanes, and 137
work hours per airplane for Group 2
airplanes, to accomplish the proposed
modification of the fuselage bulkhead at
the front spar of the engine pylon of the
aft fuselage. Required parts would cost
approximately $5,871 per airplane for
Group 1 airplanes, and $5,014 per
airplane for Group 2 airplanes. Based on
these figures, the cost impact of this
modification on U.S. operators is
estimated to be $19,611 per airplane for
Group 1 airplanes, and $13,234 per
airplane for Group 2 airplanes.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26,

1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory

Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 96—-NM—-244—
AD.
Applicability: Model DC-9-10, —20, —30,
—40, -50 series airplanes, and C-9 (military)
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that fatigue cracking of the
frame-to-longeron attachment area and the
frame-to-skin shear clips in the aft fuselage
is detected and corrected in a timely manner
so as to prevent damage to adjacent structure,
which could result in loss of the capability
of the engine pylon to support engine loads
and possible separation of the engine from
the airplane, accomplish the following:

(a) For airplanes that are specified in both
McDonnell Douglas Service Bulletin DC9-
53-140, Revision 05, dated February 15,
1996, and McDonnell Douglas Service
Bulletin DC9-53-150, Revision 2, dated
February 27, 1991: Prior to the accumulation
of 30,000 total landings or within 4,000
landings after the effective date of this AD,
whichever occurs later, accomplish the
requirements of paragraph (a)(1) and (a)(2) of
this AD. The requirements of paragraph (a)(1)
of this AD must be accomplished prior to or
in conjunction with the requirements of
paragraph (a)(2) of this AD.

(1) Perform an eddy current inspection to
detect cracking of the longeron-to-frame
attachment area and frame-to-skin shear clips
of the aft fuselage, in accordance with the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin DC9-53-140,
Revision 05, dated February 15, 1996. If no
cracking is detected, repeat these inspections
thereafter at intervals not to exceed 12,500
landings, until the modification specified in
paragraph (f)(1) of this AD is accomplished.

(2) Perform a visual and eddy current
inspection to detect cracking of the fuselage
bulkhead at the front spar of the engine pylon
of the aft fuselage, in accordance with the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin DC9 53-150,
Revision 2, dated February 27, 1991. If no
cracking is detected, repeat these inspections
thereafter at intervals not to exceed 4,000
landings, until the modification specified in
paragraph (f)(2) of this AD is accomplished.

(b) For airplanes listed in McDonnell
Douglas Service Bulletin DC9-53-140 that
have been previously inspected using visual
inspection techniques in accordance with
McDonnell Douglas Corrosion Prevention
Control Program (CPCP), Document MDC—
K4606, Revision 1, dated December 1990:
Within 8,500 landings after the previous
visual inspection or within 4,000 landings
after the effective date of this AD, whichever
occurs later, accomplish the requirements of
paragraph (a)(1) of this AD.

(c) For airplanes that are specified in
McDonnell Douglas Service Bulletin DC9—
53-140, Revision 05, dated February 15,
1996, and not subject to paragraph (a) or (b)
of this AD: Prior to the accumulation of
30,000 total landings or within 4,000
landings after the effective date of this AD,
whichever occurs later, perform an eddy
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current inspection to detect cracking of the
longeron-to-frame attachment area and frame-
to-skin shear clips of the aft fuselage, in
accordance with the Accomplishment
Instructions of McDonnell Douglas Service
Bulletin DC9-53-140, Revision 05, dated
February 15, 1996. If no cracking is detected,
repeat these inspections thereafter at
intervals not to exceed 12,500 landings, until
the modification specified in paragraph (f)(1)
of this AD is accomplished.

(d) For airplanes that are specified in
McDonnell Douglas Service Bulletin DC9—
53-150, Revision 2, dated February 27, 1991,
and not subject to paragraph (a) of this AD:
Prior to the accumulation of 30,000 total
landings or within 4,000 landings after the
effective date of this AD, whichever occurs
later, perform a visual and eddy current
inspection to detect cracking of the fuselage
bulkhead at the front spar of the engine pylon
of the aft fuselage, in accordance with the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin DC9 53-150,
Revision 2, dated February 27, 1991. If no
cracking is detected, repeat these inspections
thereafter at intervals not to exceed 4,000
landings, until the modifications required by
paragraph (f)(2) of this AD is accomplished.

(e) If any cracking is detected during any
inspection required by this AD: Prior to
further flight, repair the cracking in
accordance with either McDonnell Douglas
Service Bulletin DC9-53-140, Revision 05,
dated February 15, 1996; or McDonnell
Douglas DC-9 Service Bulletin 53-150,
Revision 2, dated February 27, 1991; as
applicable. Thereafter, perform the
inspections required by paragraph (a) of this
AD.

(f) Prior to the accumulation of 86,000 total
landings, or within 4 years after the effective
date of this AD, whichever occurs later,
accomplish the requirements of paragraps
(f)(1) and paragraph (f)(2) of this AD, as
applicable.

(1) For airplanes that are subject to the
requirements of paragraph (a), (b), or (c) of
this AD: Accomplish the modification of the
longeron-to-frame attachment area and frame-
to-skin shear clips, in accordance with
McDonnell Douglas Service Bulletin DC9—
53-140, Revision 05, dated February 15,
1996. Accomplishment of this modification
constitutes terminating action for the
repetitive inspection requirements of
paragraphs (a)(1), (b), and (c) of this AD.

(2) For airplanes that are subject to the
requirements of paragraph (a)(2) or (d) of this
AD: Accomplish the modification of the
fuselage bulkhead at the front spar of the
engine pylon of the aft fuselage, in
accordance with McDonnell Douglas Service
Bulletin DC9 53-150, Revision 2, dated
February 27, 1991. Accomplishment of this
modification constitutes terminating action
for the repetitive inspection requirements of
paragraphs (a)(2) and (d) of this AD.

(9) Accomplishment of the requirements of
this AD constitutes terminating action for the
requirements of AD 96-10-11, amendment
39-9618, which requires modifications as
specified in McDonnell Douglas Report No.
MDC K1572, ‘DC-9/MD-80 Aging Aircraft
Service Action Requirements Document”
(SARD), Revision B, dated January 15, 1993.

(Both McDonnell Douglas Service Bulletin
DC9-53-140, Revision 03, dated March 12,
1986; and McDonnell Douglas Service
Bulletin DC9 53-150, Revision 2, dated
February 27, 1991; are specified in that
Douglas report.)

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
16, 1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-1620 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 97-AGL-2]

Removal of Class D Airspace;
Glenview, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
remove Class D airspace at Glenview, IL.
This airspace is removed due to the
closing of the Air Traffic Control Tower
at Glenview CGAF, Glenview, IL. The
airspace reverts to Class E5 Chicago, IL.
The intended affect of this proposal is
to provide an accurate description of
controlled airspace for Glenview, IL.

DATES: Comments must be received on
or before March 27, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 97-AGL-2, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,

Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7558.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AGL-2.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
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request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
remove Class D airspace at Glenview, IL.
This airspace is removed due to the
closing of the Air Traffic Control Tower
at Glenview CGAF, Glenview, IL. This
airspace reverts to Class E5 Chicago, IL.
The intended affect of this action is to
provide an accurate description of the
controlled airspace near Glenview, IL.
The area would be depicted on
appropriate aeronautical charts thereby
enabling pilots to circumnavigate the
area or otherwise comply with IFR
procedures. Class D airspace
designations for airports are published
in paragraph 5000 of FAA Order
7400.9D dated September 4, 1996, and
effective September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
propose regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 71

Airspace, Incorporated by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 5000 General

* * * * *

AGL IL D5 Glenview, IL [Removed]

* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1927 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96-AGL-33]
Modification of Class E Airspace; St.
Cloud, MN, St. Cloud Regional Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at St. Cloud,
MN. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 5 and a
GPS SIAP to Runway 23 have been
developed for St. Cloud Regional
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before March 10, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—-AGL-33, 2300 East
Devon Avenue, Des Plaines, lllinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-33.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.
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The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at St. Cloud,
MN; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 5 SIAP and
GPS Runway 23 SIAP at St. Cloud
Regional Airport. Controlled airspace
extending upward from 700 to 1200 feet
AGL is needed to contain aircraft
executing the approach. The intended
affect of this action is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions. The area
would be depicted on appropriate
aeronautical charts thereby enabling
pilots to circumnavigate the area or
otherwise comply with IFR procedures.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9D dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 St. Cloud, MN [Revised]

St. Cloud Regional Airport, MN

(lat. 45°32'43"N, long. 94°03'30"'W)
St. Cloud VOR/DME

(lat. 45°32'28"N, long. 94°03'27"'W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the St. Cloud Regional Airport, and
within 2.4 miles each side of the St. Cloud
VOR/DME 118 radial extending from the 6.5-
mile radius to 7.5 miles southeast of the
airport.

* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1920 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96-AGL-34]
Establishment of Class E Airspace; St.
Cloud, MN, St. Cloud Regional Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at St. Cloud,
MN. Recent initiation of Part 135 air
carrier operations and an increase in
general aviation jet and turboprop
aircraft operations have occurred at St.
Cloud Regional Airport. Controlled
airspace extending upward the surface
is needed to contain these aircraft
executing instrument approach
procedures. The intended affect of this
proposal is to provide segregation of
aircraft using instrument approach
procedures in instrument conditions
from other aircraft operating in visual
weather conditions.

DATES: Comments must be received on
or before March 10, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL—-34, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, 2300 East Devon Avenue, Des
Plaines, Illinois. An informal docket
may also be examined during normal
business hours at the Air Traffic
Division, Operations Branch, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-34.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.
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Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at St. Cloud,
MN; this proposal would provide
adequate Class E airspace for operators
executing instrument flight procedures
at St. Cloud Regional Airport.
Controlled airspace extending upward
from the surface is needed to contain
aircraft executing the instrument
approach procedures. The intended
affect of this action is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions. The area
would be depicted on appropriate
aeronautical charts thereby enabling
pilots to circumnavigate the area or
otherwise comply with IFR procedures.
Class E airspace designations for
airspace areas designated as a surface
area for an airport are published in
paragraph 6002 of FAA Order 7400.9D
dated September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6002 The Class E airspace areas
designated as a surface area for an airport
* * * * *

AGL MN E2 St. Cloud, MN [New]

St. Cloud Regional Airport, MN

(Lat. 45°32' 43" N, long. 94°03'30" W)
St. Cloud VOR/DME

(Lat. 45°32' 28" N, long. 94°03'27" W)

Within a 4-mile radius of the St. Cloud
Regional Airport, and within 2.4 miles of
each side of the St. Cloud VOR/DME 118
radial, extending from the 4-mile radius to
7.5 miles southeast of the airport. This Class
E airspace is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1921 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96-AGL—35]

Modification of Class E Airspace;
Mackinac Island, MI, Mackinac Island
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at Mackinac
Island, MI. A Global Positioning System
(GPS) standard instrument approach
procedure (SIAP) to Runway 26 has
been developed for Mackinac Island
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before March 10, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL-35, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
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AGL-35."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at Mackinac
Island, MI; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 26 SIAP at
Mackinac Island Airport. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MI E5 Mackinac Island, Ml [Revised]

Mackinac Island Airport, Ml

(Lat. 45°51'54"'N, long. 84°38'14"'W)
Chippewa County International Airport, Ml

(Lat. 46°14'52"N, long. 84°28'15"W)
Pellston VORTAC

(Lat. 45°37'50"N, long. 84°39'51"W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Mackinac Island Airport, and
that airspace extending upward from 1,200
feet above the surface bounded on the north
by the 22-mile radius of the Chippewa
County International Airport, on the east by
V45, on the south by lat. 45°45'00"'N, and on

the west by the 16.6-mile radius of the
Pellston VORTAC.

* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1922 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AGL-36]
Modification of Class E Airspace;
Chetek, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E5 airspace at Chetek
Municipal-Southworth Airport, Chetek,
WI, to accommodate the relocated Rice
Lake, WI (T) Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME).
Controlled airspace extending upward
from 700 to 1200 feet above ground
level (AGL) is needed to contain aircraft
executing the approach. The intended
effect of this proposal is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions.

DATES: Comments must be received on
or before March 27, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—-AGL-36, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
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by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-36." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E5 airspace at Chetek
Municipal-Southworth Airport, Chetek,
WI, to accommodate the relocated Rice
Lake, WI (T) VOR/DME. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The

intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this proposed regulation (1) is
not a ‘““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 The Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WI E5 Chetek, WI [Revised]

Chetek Municipal-Southworth Airport, WI

(Lat. 45°18'24"'N, long. 91°38'11"W)

Rice Lake VOR/DME

(Lat. 45°24'55"N, long, 91°46'41"'W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Chetek Municipal-Southworth
Airport, excluding that portion within the
Rice Lake, WI, Class E airspace area.

* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1923 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96—AGL-32]
Establishment of Class E Airspace;

Hillsboro, ND, Hillsboro Municipal
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Hillsboro,
ND. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 16 and a
GPS SIAP to Runway 34 have been
developed for Hillsboro Municipal
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before March 10, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL-32, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
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Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-32.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also

request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace Hillsboro, ND;
this proposal would provide adequate
Class E airspace for operators executing
the GPS Runway 16 SIAP and GPS
Runway 34 SIAP at Hillsboro Municipal
Airport. Controlled airspace extending
upward from 700 to 1200 feet AGL is
needed to contain aircraft executing the
approach. The intended affect of this
action is to provide segregation of
aircraft using instrument approach
procedures in instrument conditions
from other aircraft operating in visual
weather conditions. The area would be
depicted on appropriate aeronautical
charts thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this proposed regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[Amended]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * *

AGL NDES5 Hillsboro, ND [New]
Hillbsboro Municipal Airport, ND
(lat. 47°21'34" N, long. 97°03'38" W)
That airspace extending upward from 700
feet above the surface within a 6.3-mile

radius of the Hillsboro Municipal Airport.
* * * * *

Issued in Des Plaines, Illinois on January
13, 1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-1924 Filed 1-24-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AGL-7]
Establishment of Class E Airspace;
Pine Ridge, SD, Pine Ridge Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Pine Ridge,
SD. A Global Positioning System (GPS)
standard approach procedure (SIAP) to
Runway 30 has been developed for Pine
Ridge Airport. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
The intended affect of this proposal is
to provide segregation of 